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PETITIONER'SDUE PROCESSCLAIM WASNOT
PROPERLY RAISED AND HASNO MERIT.

Petitioner’ sopening brief contained no separate due process
argument and mentioned the phrases* due process’ and “fundamenta
farness’ only in passng, as part of adiscussion of Roe v. Alabama,
43 F.3d 474 (CA 11 1995) (per curiam). See Pet.Br. 28.
Accordingly, Respondents had no occasion to respond to any due
processissueintheir reply brief. However, Petitioner’ sreply brief
now seeks to resurrect adue process clam. Pet. Reply Br.18-19.
That attempt isimproper, both because the claim was not raised
adequately inthe opening brief and becauseit seeksto smugglein
questions relating to the conduct of manual recounts on which this
Court hasdenied certiorari. Inany event the claim hasno merit. The
Florida Supreme Court’ s decision did not congtitute a retroactive
changeinthelaw at al. Evenif it had constituted such achange, it
would not have deprived Petitioner of any protected liberty or
property interest or worked any unfairness, for the reasonswe have
already stated in our opening brief, at pp. 44-49.

. THE QUESTION WHETHER THE FLORIDA
LEGISLATURE CANAT THISTIME APPOINT ITS
OWN ELECTORSBY STATUTE ISNOT BEFORE
THISCOURT FOR DECISION.

Petitioner’ s Reply Brief continuesto press argumentsthat
simply are not encompassed by the questionsthat this Court agreed
to decide. Thus, Petitioner and hisamici have continualy raised the
possibility that the Florida Legislature might convene to enact
legidationintended to appoint Florida selectorsif the State’ scourts
fail conclusively to decide the disputes pending before them by
December 12th. Pet. Reply Br. at 19-20. Thevdidity of speculative
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future conduct by the FloridaL egidatureisnot beforethis Court. It
is quite clear in particular that the question whether such state
legidation inthewake of an eectionisauthorized by 3U.S.C. 8§ 2is
not before this Court for decision. The questions presented by
petitionersand the additional question suggested by this Court are
directed entirdly at the vdidity of the Florida Supreme Court’ saction
asmeasured against 3U.S.C. § 5and Articlell, 8§ 1, cl. 2 of the
United States Constitution. Webster v. Doe, 486 U.S. 592 (1988)
(question not presented in petition for certiorari will not be
consdered); General Talking Pictures Corp. v. Western Electric
Co., 304 U.S. 175, 177-78 (1938).

CONCLUSION
The judgment should be affirmed.
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