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PUBLISH
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 00-15985

D.C. Docket No. 00-01510-CV-ORL.

ROBERT C. TOUCHSTON,
DEBORAH SHEPPERD, ET AL.,

Plaintiffs-Appellants,
versus

MICHAEL MCDERMOTT, in his official capacity
as a member of the County Canvassing Board

of Volusia County,

ANN MCFALL, in her official capacity

as a member of the County Canvassing Board

of Volusia County, ET AL.,

Defendants-Appellees.

Appeal from the United States District Court for
the Middle District of Florida.



(December 6, 2000)

Before ANDERSON, Chief Judge, TJOFLAT, EDMONDSON,
COX, BIRCH, DUBINA,BLACK, CARNES BARKETT,
HULL, MARCUS and WILSON, Circuit Judges.

PER CURIAM:

The district court's denial of a preliminary injunction is
affirmed for the reasons set forth in Siegel v. LePore, No. 00-
15981 (11th Cir. Dec. 6, 2000).

AFFIRMED.
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TJOFLAT, Circuit Judge, dissenting, in which BIRCH and
DUBINA, Circuit Judges, join, and in which CARNES, Circuit
Judge, joinsasto Part V.

Followingthe November 7, 2000 general election,theFlorida
Supreme Court handed down a decision in Palm Beach County
Canvassing Bd. v. Harris, Nos. SC00-2346, SC00-2348, SCOO0-
2349 (Fla. Nov. 21, 2000), vacated by Bush v. Palm Beach County
Canvassing Bd., No. 00-836, u.S. , S. Ct. , L.
Ed. 2d___ (December 4, 2000), that changed the standards for
counting votes and certifying vote totalsin the race for President
and Vice President of the United States. Specifically, thesupreme
court gave its imprimatur to a scheme under which a political
party could obtain amanual recount of votesin select counties. By
changing the "rulesof the game" after it was played, the supreme
court debased the votes of thousands of Floridavoters and denied
them the equal protection of the laws guaranteed by the Four-
teenth Amendment.

In this case, brought by votersof Brevard County, Florida, a
United States district judge refused to enter a preliminary
i njunctionenjoining the manual counting of votesin fourcounties
selected by the Florida Democratic Party. The voters appeal ed.
Now, three weeks later, this court affirms the district judge's
ruling.

Plaintiffsmay returnto thedistrictcourt tomorrow and ask for
aruling on the merits of their claims. If they do so and thedistrict
court rules, which islikely given the obvious need for immediate
and decisive action, the case will return to this court and the
decision that some are reluctant to make today will have to be
made.

| dissent because, in my view, plaintiffs have established a
case of serious conditutional deprivation. Contrary to the



4a

majority'sview that therecord needsfurther factual development,
the pertinent facts are well known and uncontested. "We cannot
as judges be ignorant of that which is common knowledge to all
men." Sherrerv. Sherrer, 334 U.S. 343, 366, 68 S.Ct. 1087, 1102,
92 L. Ed. 1429 (1948). The "man on thestreet" is well aware of
the mischief the Florida Supreme Court's Harris decision has
wrought. As | explain below, further proceedings in the district
court are unnecessary. Plaintiffs' constitutional injuries are real;
they increase in magnitude daily. W e should delay no further.

l.
A.
1.

The outcome of the national presidential election, conducted
November 7, 2000, turns upon the results in Florida, for neither
the Republican ticket of Governor George W. Bush and his
running-mate Secretary Dick Cheney nor the Democratic ticket of
Vice President Al Gore and his running-mate Senator Joseph
Lieberman has enough el ectoral votes to win the election without
the twenty-five electoral votesfromFlorida.' The outcome of the
Florida election has been hotly contested because the results are

A candidate must receive a majority of those €electors entitled to vote.
U.S. Const., Art. 11, 8 1 ("ThePerson having the greates Number of V otes [of
electors] shall be the President, if such Number be a Majority of the whole
Number of Electors appointed.”). Assuming all of the electors vote in this
presidential election, acandidate will need atleast 270 el ectoral votesto win the
election. Without Florida's 25 electoral votes, the Democratic ticket has 255
electors pledged to votefor itsticketand the Republican ticket has 246 el ectors.

Although the results are not final in New Mexico and Oregon, the number of
electorsinthesetwo statesisinsufficient to give eitherthe candidatethe el ection
- even if one candidate wins both states. New Mexico has fiveelectoral votes;
Oregon has seven electoral votes.
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so close.

The initial count of the November 7 vote, as reported by the
Division of Elections of the State of Florida, revealed that the
votes for the Republican ticket totaled 2,909,135 and that the
votes for the Democratic ticket totaled 2,907,351.2 Other candi-
dates on the presidential ballot received a combined total of
133,583 votes. The margin of difference between the Republican
and Democratic tickets was 1784 votes, or 0.0299% of the total
votes cast in Florida.

Floridalaw requiresan automatic recount in all races where,
as here, the final differential between two candidates is 0.5% or
less. Fla. Stat. 8 102.141(4). Thisrecount wasconducted in all 67
Florida counties beginning on November 8, 2000; certifications
to the Department of State were completed by November 14.° The
results of this automatic recount altered the margin between the
Republican ticket and the Democratic ticket. The difference
between thepartiesaftertheautomatic recount (butstill beforethe
overseas absentee votes were counted) was a mere 300 votes; the
Republican ticket received 2,910,492 votes and the Democratic
ticket received 2,910,192 votes.

On November 18, the overseas absentee ballotswere counted
and certified to the Department of State by the counties. The
inclusion of these ballotsincreased the lead for the Republican

*These numbers did not include vote totals received from overseas.
Floridalaw permitsitsresidentswho are currently located overseasto havetheir
ballots counted if the ballots arrivein Florida within ten days of the date of
election provided the ballot is either "postmarked or signed and dated" no later
than the date of election. FI. Admin. Code Ann. r. 1S-2.013(2), (7).

3Volusia County finished a manud recountin time to submit its totalsto
the Secretary of State before the deadline on November 14. Thus, the November
14 vote totalsincluded manually recounted ballots from Volusia County.
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ticket to 930 votes.” Finally, following an order by the Florida
Supreme Court on November 21,° all manual recounts that were
completed and submitted to the Elections Canvassing Commis-
sion® by 5:00 P.M. on November 26 were added to final vote
totals. The evening of November 26, the Elections Canvassing
Commission certified the vote total of Floridain the presidential
race. That certification stated that Governor Bush received
2,912, 790votesand Vice President Gorereceived 2,912,253 votes
- adifference of 537 votes.’

“The Republican ticket received 2,911,872 votes and the Democratic
ticket received 2,910,942.

°| recognize tha the United States Supreme Court has subsequently
vacated the decision of the Florida Supreme Court and remanded the casefor
further proceedings. See Bush v. Palm Beach County Canvassing Bd., No. 00-
836, US __, SCt_ , L.Ed.2d___ (December 4, 2000).Itis
unclear what effectthe decision of the United States Supreme Court has onthe
certification of votes. However, as discussed infrall, | believe that the Florida
Supreme Court'sinitial decision providessolid evidence of the manner in which
Florida's statutory election system operates.

®The Elections Canvassing Commission consists of the Governor, the
Secretary of State, and the Director of the Division of Elections. Fla. Stat. §
102.111(1). In the current dispute over the presidential election, the Governor
of Florida, J&b Bush, has recused himself from the Elections Canvassing
Commission because the Republican candidate for President, GeorgeW. Bush,
isthe brother of the Florida Governor. The Florida Governor has gppointed the
Agriculture Commissioner, Bob Crawford, as his replacement on the State
Elections Canvassing Commission.

" Palm Beach County did not complete its recount by the 5:00 deadline,
so the Secretary of State did not includein thefinal cetification any of the votes
gained in that county's manual recount. Further, Miami-Dade County deter-
mined that it could not complete its manual recount by the 5:00 deadline, so the
November 26 certified vote total does not include ballots added by a manual
recount in that county. Broward County completed its manual recount by the
deadline. Thus, the November 26 vote certification included manual recounts
from Broward County and from Volusia County (as noted supra note 3).
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2.

The Florida statutory election sysem contemplates mixed
control between local and state officials. The Secretary of Stateis
the chief election officer of the state, Fla Stat. § 97.012(1), but
the actual conducting of elections takes place in each of the
various counties of Florida under the auspices of the county
supervisor of elections® County canvassingboardsareresponsible
for counting the votes given to each candidate, Fla. Stat. §
102.141, and they may, sua sponte, order mechanical recounts"if
there is a discrepancy which could affect the outcome of an
election.” Fla. Stat. § 102.166(3)(c). After the county canvassing
board certifies the votes, the county resultsin any race involving
astate or federal office are forwarded to the Department of State.’

The November 26 certified vote total also included 288 overseas absentee votes
that were not included in the November 18 certification. Of these 288 votes, 195
went to Governor Bush, 86 wentto Vice President Gore, and 7 went to other
candidates.

8The county supervisor of electionsis an elected official with afour-year
term, according to statute. Fla. Stat. § 98.015(1). Each county supervisor
employs deputy supervisors. Fla. Stat. § 98.015(8). Additionally, each county
has a canvassing board, which typically consists of the supervisor of elections,
acounty court judge and the chair of the board of county commissioners. Fla.
Stat. § 102.141(1).

 County canvassing boards are required to file areport on the "conduct
of the election" withthe Division of Hections & thesametime that the results
of an election are certified to the Department of State.

Thereport shall contain information relating to any problemsincurred as
a result of equipment malfunctions either at the precinct level or at a
counting location, any difficulties or unusual circumstances encountered
by an election board or the canvassing board, and any other additional
information which the canvassng board feels should be made a pat of
the official election record.
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Fla. Stat. § 102.111(1); Fla. Stat. § 102.112. After all the counties
have certified election returns to the Department of State, the
Elections Canvassing Commission hasthe power to "certify the
returns of the election and determine and declare who has been
elected for each office." Fla. Stat. § 102.111(1).

Florida Statute section 102.166(4)(a)-(b) authorizes a candi-
date or his political party - but not a voter - to request a county
canvassingboard to conduct a"manual recount,” provided that the
request is made "prior tothe time the canvassing board certifies
the [election] results. . . or within 72 hoursafter midnight of the
date the election was held, whichever occurs later." When
presented withamanual recount request, the canvassing board has
unrestricted discretion to grant or deny a sample manual recount
of three precincts. Fla. Stat. 8 102.166(4)(c)-(d); see Broward
County Canvassing Bd. v. Hogan, 607 So. 2d 508, 510 (Fla. 4th
DCA 1992) ("The statute clearly leavesthe decision whether or
not to hold amanual recount of thevotes asamatter to be decided
within the discretion of the canvassing board."). If the board so
authorizes, the candidate chooses the three precincts to sample.
Then:

If the manual recount [of the three precinctg indicates an
error in the vote tabulation which could affect the out-
come of the election, the county canvassing board shall:

(a) Correct the error and recount the remaining precincts
with the vote tabulation sysem;

(b) Request the Department of State to verify the tabula-
tion software; or

(c) Manually recount all ballots.

Fla Stat. § 102.141(6).
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Fl. Stat. § 102.166(5).
3.

Unsatisfied with the results of the initial vote count, the
FloridaDemocratic Party, pursuant to Fla. Stat. 8 102.166(4)(a),
requested manual recounts in four selected counties Broward,
Miami-Dade, Palm Beach, and Volusia. These requests were
made on November 9. Voter regidration in these four countiesis
heavily Democratic, and the Democratic ticket carried them by a
substantial margin in both the initial vote counts and automatic
recounts. No candidate or political party requested manual
recounts of the presidential race in any of the other sixty-three
counties. The decisions of the county canvassing boards to
conduct full manual recounts in the four counties requested by
candidate or political parties pursuant give riseto thislawsuit and
other litigation concerning the Presdential electionin Florida.

B.
1.

On November 13, 2000, Robert C. Touchston, Deborah
Shepperd, and Diana L. Touchston commenced this action by
filing a verified complaint and moving for a preliminary injunc-
tion in the District Court for the Middle District of Florida
Plaintiffs are registered voters in Brevard County, Florida, who
voted in the general election on November 7; they attempted to
cast their ballotsfor the Republicanticket of George W. Bush and
Dick Cheney for President and Vice-President of the United
States.*® Plaintiffs sued the Florida Secretary of State, members of

% We note that plaintiffs "attempted" to cast their ballots because, as
explainedinfra, itisimpossible for avoter to know whether his or her vote was
properly cast and duly tabulated. Plaintiffs allege that they voted for the



10a

the Elections Canvassing Commission, and thecounty canvassing
boards of Volusia, Palm Beach, Broward, and Miami-Dade
Counties.™ Plaintiffs brought this action pursuant to 28 U.S.C.
§ 1983, claiming violations of the Fourteenth Amendment.
Section 1983 provides a remedy for the deprivation of rights
"secured by the Constitution and laws" of the United States by
persons acting under color of state law. In their complaint,
plaintiffs allege that the manual recounting of ballats in some
counties but not others unconstitutionally debases the votes cast
in the latter counties, and in particular thevotes cast by plaintiffs
and those similarly situated. Plaintiffs also dlege that the lack of
standards to guide the canvasing boards in determining "the
voter's intent," Fla. Stat. 8§ 102.166(7)(b), in a manual recount
unconstitutionally debases votes by permitting the canvassing
boards to speculate as to a voter's intent and thereby erroneously
conclude that a voter cast a ballot in behalf of a particular
candidate. Plaintiffs seek a judicial declaration that Fla. Stat.
8 102.166(4) is unconstitutional (both on its face and as applied)
because it debases their votes and the votes of those similarly
situated and thereby denies them rights guaranteed by the
Fourteenth Amendment.

Plaintiffsthereforeasked thedistrict court to enjointhe county
defendantsfrom"certifying any votetalliesthat includetheresults
of any manual recount” in Broward, Miami-Dade, Palm Beach,

Republican ticket, but it is conceivable that plaintiffs actually did no more than
attempt to vote for the Republican ticket due to, among other possibilities, stray
marks on the voting ballot.

1 After the complaint was filed, Governor Bush moved the district court
for leave to intervene as a defendant. The district court granted hismotion on
November 16. After thisappeal wastaken, the Florida Democratic Party moved
this court to intervene on November 15. We granted the motion on November
29. The Attorney General of Floridamoved this court to intervene on December
1. We granted the motion.
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and Volusia Counties to enjoin the state defendants from
"receiving" and thereafter " certifying theresults of theelectionfor
electors' for the office president and vice-president based, in
whole or in part, on the results of any manual recount; and to
order the state defendants to certify the results of the election on
November 17, 2000, based on county-certified resultsthat did not
include any manual recounts.*? On appeal, this court ordered that
the case be heard initially en banc, pursuant to Fed. R. App. Proc.
35. See Hunter v. United States, 101 F.3d 1565, 1568 (11th Cir.
1996) (en banc); Bonner v. City of Prichard, 661 F.2d 1206 (11th
Cir. 1981) (en banc). Plaintiffs asked thiscourt for an injunction
pending appeal, which, if granted, woul d have enjoined the county
defendants from conducting manual recounts and/or enjoined the
state defendants from certifying the results of the Presidential
election that contained any manual recounts. We denied the
motionwithout prejudice. Touchstonv. McDermott, __ F.3d__,
No. 00-15985 (11th Cir. slip op., Nov. 17, 2000).

2.
Plaintiffs appeal from the district court's order denying a
preliminary injunction. While this appeal has been pending,
several things have transpired which have materially altered the

status of the case.

First, the Florida Supreme Court, in consolidated cases in

2 0n filing their verified complaint, plaintiffs moved the district court to
enter apreliminary injunction granting the above relief. On November 14, after
hearing argument from counsel, the district court denied plaintiffs' motion.
Touchstonv. McDermott, _ F.Supp. 2d ___, No. 00-01510-CV (M.D. Fla
dlip op., Nov. 14, 2000). When the hearing began, thedistrict court announced
that it would rule on plaintiffs' motion without entertaining any evidence. The
district court also denied plaintiffs'oral motion for aninjunction pending appeal .
After these denials, plaintiffs filed a notice of appeal with this court on
November 14.
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which the plaintiffs in the case before us were not parties, has
interpreted Florida's gatutory election system to permit selective
manual recounting in counties chosen by a candidate or his
political party. Palm Beach County Canvassing Bd. v. Harris,
Nos. SC00-2346, SC00-2348,& SC00-2349 (Fla. Nov. 21, 2000),
vacated by Bush v. Palm Beach County Canvassing Bd., No. 00-
83, US __, S Ct__, L.Ed2d__ (Dec.4,
2000). In effect, the Florida Supreme Court removed any doubt
that may have existed as to whether Florida's vote counting
schemeoperatesastheplaintiffsallegeintheir verified complaint.
Given the court's ruling, plaintiffs' constitutional claims now
present pure questions of law.*?

Second, a series of events has highlighted the current and
future constitutional injury to the plaintiffs and those similarly
situated. Already, Volusia County and Broward County have
included the results of manual recounts of ballots, based on
requests by the Florida Democratic Party, in the November 26
official certification by the Elections Canvassing Commisson.
These manual recounts proceeded under the standardless vote
counting scheme at issue and thus necessarily included some

¥Thefact that the United StatesSupreme Court vacated and remanded the
decision of theFloridaSupreme Court is of no moment. The FloridaSupreme
Court's interpretation of Florida's statutory scheme was not questioned by the
United States Supreme Court. Bush v. Palm Beach County Canvassing Bd., No.
00-836, __ US. _ , S Ct_ ,_  L.Ed 2d__ (Dec. 4, 2000).
Instead, the United States Supreme Court vacated the Flori da Supreme Court's
judgment because it was unsure whether the judgment was based solely on
issues of state law. Because of this ambiguity, the United States Supreme Court
simply requested theFlorida Supreme Court to clarify theunderlying rationale
for their interpretation - not to darify ther interpretation itself. I1d. That the
judgment was vacated does not alter thefact that the election for president in
Floridahas been conducted pursuant to the Florida Supreme Court's decisionin
Harris.
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"votes' that were not detected by the vote tabul ating machinesbut
were counted because county elections officials determined the
"intent" by examining the ballot. **Plaintiffs languish under the
very real possibility of further injury because of the "contest" suit
brought by Vice President Gore in Leon County pursuant to Ha.
Stat. 8 102.168. Gore v. Harris, No. CV-00-2808 (Fla. Cir. Ct.
Nov. 27, 2000). In that litigation, Gore claims that legal votes
(which his complaint calls "indentations" in punch card ballots)
have not been counted in Miami-Dade and Palm Beach counties.
Thelawsuit seeksajudicially-mandated manual recount of ballots
in these counties and asksthat new totals, which would include
indented ballots, be addedto the certified total. Althoughthe trial
court ruled against the need for further recounts, an appeal has
already been taken and the matter is pending with the Florida
Supreme Court. Gore v. Harris, No. SC00-2431 (Fla.) (filed Dec.
5, 2000). Thus, thepotential for furtherinjury to the plaintiffsand
those similarly situated is very real.

In light of these events and the fact that this appeal presents
pure questions of law, plaintiffs have moved this court to consider
the merits of their claims and to direct the entry of an injunction.

Intheensuing analysis, the question ariseswhether theFlorida
Supreme Court's decision in Harris announced a new vote
counting scheme for statewide elections in Florida or whether it
merely interpreted the pre-existing vote counting model. Either
answer to this question presents a pure question of constitutional
law. In Part |11, 1 address the quegion from the starting point that
the Florida Supreme Court announced a new vote counting model
for Florida. In Part 1V, | address the question from the other
starting point - that the Florida Supreme Court merely clarified

“Volusia County produced 98 net additional votes for Vice President
Gore. Broward County produced 567 net additional votes for Vice President
Gore.
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the pre-existing vote counting model. Before | embark on the
analysis, however, | discuss the competing "models’ that have
been presented as properly implementing Florida's statutory
election system isappropriate and indructive. Part |1 undertakes
this discusson.

In Palm Beach County Canvassing Board v. Harris, NOS.
SCO00-2346, SC00-2348, SC00-2349 (Fla. Nov. 21, 2000), vacated
by Bush v. Palm Beach County Canvassing Bd., No. 00-836,
Uus __, SCt._ ,_ L.Ed 2d__ (Dec. 4, 2000),the
Florida Supreme Court was faced with conflicting interpretations
of the state'selection statutes. The Florida Secretary of State, as
appellee before the supreme court, interpreted the statutes as
having created onevote counting model, andthe FloridaAttorney
General, as intervenor-appellant, interpreted the statutes as
embodying a different model. In Harris, the court rejected the
Secretary of State's interpretation in favor of the interpretation
advocated by the Attorney General.

In order to understand the court's decision in Harris, one must
consider two things. First, one has to understand how Florida
voters cast their ballots in a general election, including the one
held on November 7. Second, one mus compare the model for
counting votes advocated by theSecretary of State with the model
that emerged from the Florida Supreme Court's opinion.

A.

Inthe November 7 election, votersin 65 Floridacounties cast
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their votes on paper ballots read by vote tabulating machines.*
For ease of discussion, | describe the voting process as it occurs
in counties that use punch card ballots."®A voter can return a
punch card ballot in one of three conditions: (1) the voter may
take aballot but choose not tovote in any dection or referendum,
sothat theballot containsno punched holeswhen returned; (2) the
voter may vote in some but not all contests, so that the ballot
contains punched holes in some races when returned; or (3) the
voter may votein all contests, so that the ballot isreturned with a
hole punched for every race. If a voter returns the ballot with
hol es punched in some contests but not others, the ballot is said to

50f the remai ning two counties, one county uses mechanical lever voting
machines and one county counts all votes by hand. Mechanical lever voting
machines record votes onacounter wheel when voterspull alever after making
their voting choices, but no paper is produced.

*Twenty-four counties use punch card voting systems. A punch card
ballot is a paper card bearing perforated punching holes that the voter inserts
into ajig labeled with the candidates' names. When properly inserted into the
jig, the perforated punching holes on the card are aligned with holes in thejig
next to the candidates' names. To v ote, the voter pushes a blunt-tipped gylus
throughtheholeinthejig next to the desired candidatés name, punchingout the
small, perforated bit of the card (the "chad") that is aligned with the hole in the
jig. Once a voter has voted in all of the racesfor which he cares to vote, he
deposits the ballot into the bdlot box.

Forty-one counties use marksense voting systems. In counties that use
marksense technology, voters record their votes by using a pen or pencil to fill
ingeometricfigures(cirdes, ovals, squares, or rectangles) next to the candidates
or issues for which they wish to vote. Marksense vote tabul ating machines use
optical scanning technology to detect the darkened figures and count the votes
accordingly.

| recognizethat Brevard County, the county in which all of the plaintiffsbefore
us reside, uses the marksense technology in its vote tabulating machines.
Nevertheless, the same difficulties tha arise in the marking and counting of
voteson punch card ballots and equipment also arise with the marksense ballots
and equipment.
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be "undervoted." '’

To count the votes, the ballots are fed into a punch card
reading machine (the "vote tabulating machine") programmed to
tabulate votes based on the location of holes punched. This
machine count is conducted in every election, and, in most
elections, is the only count. Recognizing tha machines are not
infallible, however, the Florida legidlature created a failsafe
manual recount provision that permits a candidate or political
party to request a manual recount to verify the machine
tabulation.®* While the process for counting votes is fixed by

"Some voters also return "overvoted" ballots which have multiple votes
cast in a single contest where only one vote is appropriate.

The Florida statutory election system provides for both an automatic
recount of votesin certain closeraces and for candidate and voter protest of the
election returns. Neither of these provisions, however, affects the baseline
system. The automatic recount provision requiresarecount of all votesin arace
decided after the first count by one-half of one percent or less. Fla. Stat. §
102.141(4). Sincethisrecount is a non-discretionary repeat of theinitial count,
| deem it to be nothing more than are-do of the firstmachine count. The protest
provisionfound in section 102.166(1)-(2) permits any candidate or voter tofile
a protest with the appropriate canvassing board, but does not provide any
process or remedy for such aprotest. Therefore this pratest provision is, inmy
view, essentially meaningless.

Further, after thelast county canvassing board has certified its election results,
an unsuccessful candidate, an elector qualified to vote in the election, or any
taxpayer may bring ajudicial contest of the election. Fla. Stat. § 102.168. The
contest complaint must be filed within ten days after the last county canvassng
board certifiestherealtsof the el ection being contested, Fla. Stat. § 102.168(2),
and must set forth the grounds on which the contest is made, Fla. Stat. §
102.168(3). Section 102.168(3)(c) establishesthat avalid ground for conteging
an election includes, "receipt of a number of illegal votes or rejection of a
number of legal votes sufficient to change or place in doubt the result of the
election." Asaremedy, thecircuit judgeis permitted to "fashion such orders as
he or she deems necessary to ensure that each allegation in the complaint is
investigated, . . . to prevent or correct any alleged wrong, and to provide any
relief appropriate under such circumstances." Fla Stat. § 102.168(8).



17a

statute, there is room for interpretation in its implementation.
Perhaps the most important part of the statutory system left open
to interpretation is what constitutes a valid vote. The Florida
Supreme Court noted in Harris that the ultimate goal in conduct-
ing an election is "to reach the result that reflectsthe will of the
voters." Harris, at 9. The election statutes, however, do not
provide guidelines outlining how the will of individual voters
should be determined from their ballots. It isthislack of guidance
that gave rise to the differing interpretations propounded by the
Secretary of State and the Attorney General. According to the
Secretary, avoter'swill isonly adequately expressed by properly
casting a vote such that the machine can read it. Under the
Attorney General's interpretation, with which the supreme court
agreed, avote isvalid if it demonstratesthe voter's intent in any
ascertainable manner, whether read by the machine or not. To
understand the model that emerged from Harris, one must first
examine the model as understood by the Secretary of State.

B.
1.

The Secretary'svote counting model, whichwasin placeprior
tothe supremecourt'sdecision, applied afixed, objective standard
for determining voter intent - voters were required to indicate
their voting intent unequivocally by marking their ballotsin such
away that thevote tabulating machine, with its pre-programmed
evaluation standard, could read it. | refer to this vote counting
model as the "machine model," because it counts as valid only
those votes that thevote tabulating machine can read and record.
Themachine model thusrelieson an objectivetabulating machine
that admits of no discretion to count votes - if avote is properly
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cast according to theinstructions given tothe voter,' the machine
will count it.?°

Under the machine model, the purpose of the manual recount
provision (thefailsafein the statutory election system) isto allow
acandidate or his party to request human verification that thevote
tabulating machine functioned properly. This construction of the
manual recount provision explains why a canvassing board is
given three alternatives in section 102.166(5) in the event that it
grants a manual recount request and the three-precinct sample
manual recount reveals "an error in the vote tabulation."* The
first two options permitted under section 102.166(5) do not
require a complete manual recount of votes county-wide, but
rather involve making repairsto the machinetabulating system so

I nstructions to voters in Palm Beach County, a county that uses punch
card technology, read: "After voting, check your ballot card to be sure your
voting sections are clearly and cleanly punched and there are no chips left
hanging on the back of thecard." The instructions in Broward County, al9 a
punch card county, read: "To vote, hold the stylus vertically. Punchthe stylus
straight down through the ballot card for the candidates or issues of your
choice."

% The Florida statutory election system includes a provision for the
counting of properly cast votes that are not detected by the vote tabulating
machine. If the vote tabul ating machin e does not record a properly cast vote for
one or more contests on the ball ot because the ballot wasdamaged or defective,
Floridalaw requiresthat voteto be counted and added to the machine tabul ation
of votes. Fla. Stat. § 101.5614(5). If improperly marked ballots (such as punch
cards bearing indented, but not detached, chads) are regarded as damaged or
defective, then the initial ballot count in each county would not be complete
until every ballotthe tabulating machine reads as undervoted (including ballots
read astotally blank) was counted in accordance with section 101.5614(5). The
canvassing boards do not treat improperly marked ballots as damaged or
defectivewhen they perform their initial machine counts; they rely exclusively
on the machine tabulation of votes.

2| describe these three statutory alternatives in supra Part 1.A.2.
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that it properly countsthevotes. Only thethird option availableto
the canvassing board permits a county-wide manual recount of
ballots. Theavailability of these alternative solutionsto correct an
error in vote tabulation suggests that a full manual recount is
appropriate only when the machine tabulating system has failed
irreparably.

The Secretary of State, pursuant to her authority under section
97.012(1), interpreted the gatutory system as the machine model.
Nevertheless, the Florida Supreme Court, in its November 21
decision, rejected the machine model and, in effect, propounded
adifferent model requiring afluid, subjectivetest for ascertaining
voter intent when counting votes.

2.

The Florida Supreme Court ruled that a ballot marked
improperly, so that a vote tabulating machine reads it as
undervoted, must nevertheless be examined for any evidence of
voter intent that might be construed asavate.?” Thisconflictswith
the Secretary of State's position that voter intent is sufficiently
discerned by properly functioning vote counting machines.?
According to the supreme court, ballots must be inspected by
hand because vote tabulating machines do not sufficiently read

2The Florida Supreme Court stated tha "‘error in the vote tabulation’
includes errors in the failure of the voting machinery to read a ballot and not
simply errors resulting from the v oting machinery." Harris, at 13.

#The Florida Supreme Court acknowledged that it was discarding the
machine model supported by the Division of Elections, ruling that: "Although
error cannot be completely eliminated in any tabulation of the ballots, our
society has not yet gone so far asto place blind faith in machines. . . . Thus, we
find that the Division [of Election's] opinion . . . is contrary to the plain
language of the gatute." Id. at 14.
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voter intent.** The vote counting model that emerged from the
supreme court's decision requires the counting of votesimproperly
cast (according to the Secretary's model) as valid votes if,
applying a subjective standard, voter intent can be ascertained by
manual inspection of the ballot.

While the court endorsed counting votes by looking at each
race on a ballot to determine whether the voter intended to cast a
vote in that race, the court did not provide uniform standards for
countiesto follow in determining voter intent.>> The court left to
each county canvassing board that conducts a manual recount the
unfettered discretion to set its own standards. Under this
standardless system, amark on apunch card ballotthat is deemed
a sufficient showing of intent to be counted as a vote in one
county might be deemed a non-vote by another county .

Furthermore, although the court held that vote tabulating
machines do [not necessarily discern valid expressions of voter
intent, it did not order that all 65 counties that use such machines

#The Court concluded tha there has been a vote tabulaion error if there
is"adiscrepancy between the number of votes determined by avoter tabulation
system and the number of voters determined by a manual count." Id. at 13.

“For example, the court did not require that the canvassing boards
consider such circumstantial evidence as the instructions to the voter, or the
physical appearance of the remainder of the ballot (including whether thevoter
clearly marked his choices for candidates in other races).

%For instance, Florida Circuit Court Judge Jorge LaBarga, in aDeclara-
tory Order, stated that:

The Palm Beach Canvassing Commission has the discretion to utilize

whatever methodology it deems proper to determine the true intention of

the voter and it should not be restricted in the task. To that end, the

present policy of a per se exclusion of any ballot that does not have a

partidly punched or hanging chad, isnot in compliance with the law.
Florida Democratic Party v. Palm Beach County Canvassing Bd..
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begin manually examining all undervoted?” ballots for any sign of
voter intent. Rather, the court left the candidates or their parties
with the option of requesting a count of undervoted ballots by
invoking the manual recount statute in any one or more counties.

Accordingly, applying Harris to my punch card example,
indentationson punch card ballots- which | call "dimple votes" -
may be counted as valid votes in selected counties.?® The neces-
sary implication of this model, given that the machines are not
programmed to count dimples, is that a vote tabulating machine
ismerely ascreening device - amethod of determining the intent
of voters who properly punched their ballots - that is inadequate
as atabulating device because it fails to count all valid votes.

If the vote tabulating machines serve merely as a screening
device in counting valid votes, then the legidature, in enacting
sections 102.166(4)-(7), inaptly refers to theprocess of manually
counting dimple votes as a "recount.” In fact, a county's initial
vote count (including the automatic recount) isnot complete until
all ballots containing non-votesin any race have been examined
manually. Nevertheless, section 102.166(4) provides that such a
manual examination of ballots will be conducted only at a
candidate or political party's request, and only in those specific

| recognize the ballots rejected the tabulating machines as overvoted
may also be deemed to contain valid expressions of voter intent on manual
inspection. While | restrict my explication of the vote counting model that
emerged from Harristo undervoted ball ots, the model, and the concern it raises,
areequally applicableto theattribution of valid voter intent to overvoted bal l ots.

%|n saying "dimple votes,” | am referring to any mark on either a punch
card or marksense ballot that was not made according to the directions for
casting a proper vote. Such improper markings are not read by the vote
tabulating machines, but may be construed by some peopleas giving insight
into the voter's intent upon manud inspection.
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counties chosen by the candidate or political party.?® In other
words, while Harris presumes that vote tabul ating machineswill
not count all valid votes, it precludesthe counting of remaining
votesexcept in those counties selected by a candidate or hisparty.
Under this "selective dimple model,"*® dimple votes cast in a
county where no "recount” is requested are simply not counted.

Under the selective dimplemodel, the standard of evaluating
voter intent (i.e., what constitutes a valid vate) in a manual
recount will differ from the standard applied by the machinesin
the initial count. The model, therefore, lends itself to several
undesirable results.**

Since the selective dimple model |eaves to thecandidates the
decision of whether and where dimple votes should be included
inthefinal votetally, the system encourages candidatesto cherry-
pick - to carefully select the counties in which to request that
ballots be manually examined for dimple votes. Under the
selective dimple model, a candidate will choose the counties
based on: (1) the percentage of the total machine-tabulated vote
received; (2) the sizeof the county, measured by the total number
of ballots cast in the election; and (3) the political makeup of the

F|, Stat. § 102.166(4) ('Any candidate whose name appeared on the
ballot [or his political party] . . . may file a written request with the county
canvassing board for a manual recount.").

%] refer to the vote counting model that emerged from the Florida
Supreme Court's decision in Harris asthe selective dimple model because the
model contemplates that dimple votes will be counted only in those counties
selected by a candidate or his political party for a manual recount.

*1The undesirableimplicationsof the selectivedimple model, discussed
ininfraPart IV, apply only in statewide or multi-county elections.
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canvassing board in the county.** A candidate will want dimple
votes counted in countieswhere he captured a greater proportion
of the machine tabulated vote than did his opponent, because the
candidate can expect that he will likely take a similar proportion
of the dimple votes. **A candidate will favor counties where the
most ballots were cast because those countieswill have the most
dimple votes.** The political composition of the county canvass-
ing board will be critical to a candidate in making selective
manual count requests for two reasons. First, the el ection statutes
give the canvassing board unfettered discretion to honor a
candidate's request to manually examine ballots.®> Second, if the
canvassing board grants the request, the election system affords
the canvassing board unfettered discretion to set the standards for
determining which markings on a ballot demonstrate voter intent

*In most Florida counties, all members of the canvassing board will be
elected officials.

* Inreality,the candidatewill probably receive ahigherproportion of the
vote in a manual count because the county canvassing board has unfettered
discretion as to what constitutes sufficient voter intent to amount to a vote.
Since candidates are most likely to request and begranted manual recountsin
counties where the canvassing board is dominated by political allies, the
canvassing board will likely lean, when intent is diffiault to discem, to finding
avoter intended to vote for the candidate who requested the count.

*For example, assume that five percent of voters statewide cast dimple
votes. In a county where 1,000 ballots were cast, a candidate will likely have
only 50 ballots from which he can hope to pick up votes if he requests that
dimple votes be counted. In a county where 10,000 total balots were cast, a
candidate will likely have 500 ballots from which he can hope to pick up
additional votes by requesting that dimple votes be counted.

% Fla. Stat. § 102.166(4)(c) (providing no standards for determining
whether a candidate's request for a manual recount should be granted, but rather
stating simply that "the county canvassing board may authorize a manual
recount").
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sufficient to constitute a vote®* Thus, a candidate is more likely
to have his request for a manual count granted, and to receive
favorable interpretations of voter intert, in counties where the
candidate shares apolitical party dfiliation with the majority of
the canvassing board

As discussed above, section 102.166(5) allows the county
canvassing board to conduct a recount®” only if the reaults of the
recount "could affect the outcome of the el ection.” Seemingly, the
candidate who received themost votesstate-wide according to the
machinetabul ation could never demonstrate that amanual recount
of any county could affect the outcome of the election,*® since
adding dimplevoteswould only servetoincreasethat candidate's
margin of victory. Thus it is doubtful that a county canvassing
board would, inits discretion, grant such acandidate's request for
the sample manual recount. Arguably, however, granting the
candidate's request could affect the outcome of theelectionif his
opponent is granted full recounts in other counties, and thereby
gains a significant number of votes. Given that the canvassing
board has limited time to certify the election results, and that one

%Section 102.166(7) describes the procedures to be followed in the
conduct of a"manual recount" of ballotsand provides simply that the canvass-
ing board's objedive in evaluaing ballotsis "to determine the voter's intent."
Fla. Stat. § 102.166(7)(b). Evidence of intent that a canvasing board might
consider in deciding whether an indentation is a vote includes the instrucions
given to voters on how to properly cast a vote, examination of how the voter
marked the ballot in other races, and whether the other votes cast on the ballot
indicate an attempt to vote party line.

*The board has three options in the case of an "error in the vote
tabulation," including a county-wide manual recount, as discussed supra Part
1.A.2.

*%Unless, of course, the candidate chose a densely populated county in
which he carried avast minority of the machine-counted v ote - ahighly unlikely
strategy.
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board may not know whether another county will manually
recount its ballots, | question exactly what remains to guide a
canvassing board in its decision to grant or deny a manual count.

The selective dimple model also encourages candidates to
mani pul ate the timing of manual recount requests, so asto usethe
statutory limitations period to forecl ose his opponent from making
his own requests for manual counts. Since the manual recount
statute cutsoff acandidate'sright to request amanual examination
of ballots, a candidate who stays his request until the midnight
hour may pin his opponent against the statutory deadline.*® Thus,
by gaming the timing and location of recount requests under the
selective dimple model, a candidate can maximize the count of
dimplevotes cast forhim, while minimizing thenumber of dimple
votes counted for his opponent.

C.

Prior to the supreme court's decision in Harris, the Division
of Elections interpreted the statutory election system as creating
a machine model. The decision, however, indicated that the
selectivedimple model is the proper vote counting scheme under
the statutory election system. In Part Ill, therefore, | discuss
whether the supreme court's decision constituted a post-election
change in Florida's vote counting model, in derogation of the
principles set forth in Roe v. Alabama, 68 F.3d 404 (11th Cir.

¥I'mplicit in the selective dimple model is the propensity for candidate
gaming - treating some voters like pawnsin a chess match. Each candidate will
try to maximize the number of dimple votes counted for him,while minimizing
the number of dimple votes gained by his opponent. To that end, a candidate
will gladly sacrifice the dimple votes of supporters who cast those votes in
counties that the machine tabulation indicates were carried by his opponent.
Those dimple votes, and the voters who cast them, are the pawns - they are
throwaways - that the candidate will sacrifice to advance his effort to have
dimple votes counted only in select, favorable counties where he stands to
achieve anet gain if dimple votes are counted.
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1995) ("Roe III"). In Part 1V, | consider whether the selective
dimple model that emerged from Harris infringesupon plaintiffs
rightsin violation of the Fourteenth Amendment.

Plaintiffscontend that Harris materially altered Florida'svote
counting model after the November 7 election. They argue that
retroactively validating defectivevotesbyjudicial decreeviolates
the rule established in Roe.

While federal courts generally do not intervene in "garden
variety election disputes,” our involvement is appropriate and
necessary when "the election process itself reaches the point of
patent and fundamental unfairness" indicaing aviolation of due
process for which relief under 42 U.S.C. § 1983 is appropriate.
Curry v. Baker, 802 F.2d 1302, 1315 (11th Cir. 1986) (internal
citationsomitted). The Supreme Court has held that "the right of
suffrage can be denied by a debasement or dilution of the weight
of acitizen's vote just as effectively as by wholly prohibiting the
free exercise of the franchise." Reynolds v. Sims, 377 U.S. 533,
555, 84 S. Ct. 1362, 1378, 12 L. Ed. 2d. 506 (1964).

InRoe, wewerepresented with allegationsthat apost-el ection
judicial interpretation of a state's election laws required the
inclusion of theretoforeinvalid votes, which amounted to stuffing
the ballot box. See Roe I, 43 F.3d at 581. An Alabama statute
required aperson voting by absentee ballot to execute an affidavit
in the presence of a "notary public or other officer authorized to
acknowledge oaths or two witnesses 18 years of age or older." Id.
at 577, citing Ala. Code § 17-10-7 (1980). During a general
election held on November 8, 1994, "between 1000 and 2000
absenteevotersfailed to properly complete their affidavits, either
by failing to havetheir signatures notarized or by failing to have
them witnessed by two people.” Id. at 578. Pursuant to the
applicable statute, those ballots were not counted - but were set
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aside as contested ballots. The election results in one race were
particularly close - informal estimates placed the leading candi-
dates "a mere 200 to 300 votes apart without counting the
contested absentee ballots." 7d. Two absenteevoters, on behalf of
themselves and others similarly situated, filed suit in state court
seeking an order that the contested absentee ballots be counted.
The court ordered that certain of the absentee ballotsbe counted,
stating that "absentee ballots may not be excluded from being
counted because of a lack of notarization or a lack of witnesses."
Id. (emphasis in original). The court further ordered that the
Secretary of State refrain from certifying the vote totals until the
new count, including the contested absentee ballots, was for-
warded to him. Id.

Larry Roe, on behalf of himself and other similarly situated
Alabama voters, brought suit in the United States District Court
for the Southern District of Alabama alleging that the counting of
absentee ballots, in contravention of the state's past practice,
violated the Fourteenth Amendment. The district court agreed,
finding that "the past practice of the Alabama election officials
prior to [the] general election has been to refrain from counting
any absentee ballot that did not include notarization or the
signatures of two qualified witnesses," that "the past practice of
the Secretary of [the] State of Alabama has been to certify
Alabamaelection results on the basis of vote countsthat included
absentee votes cast only by those voters who included affidavits
with either notarization or the signatures of two qualified wit-
nesses," and that the circuit court's order changed this past
practice. Id. at 579. The district court ordered that the contested
ballots be preserved and protected; that the Secretary refrain from
certifying election results based on a vote count that included the
contested absentee ballots; that Alabama's sixty-seven county
election officials forward vote totals to the Secretary without
counting the contested absentee ballots; and that the Secretary,
upon receipt of those vote totals, certify the election results. 1d.
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Defendants appealed, and we certified the question to the
Alabama SupremeCourt: "WHETHER ABSENTEE BALLOTS
THAT,ONTHEACCOMPANYINGAFFIDAVIT ENVELOPE,
FAIL TO HAVE TWO WITNESSES AND LACK PROPER
NOTARIZATION . . . MEET THE REQUIREMENTS OF
ALABAMALAW... TOBECOUNTED IN THENOVEMBER
8, 1994 GENERAL ELECTION." Roe I, 43 F.3d at 583. The
Alabama Supreme Court answered in the affirmative, gating that
the signature of the voter alone, if accompanied by the voter's
address and reason for voting absentee, satisfies the statutes
requirements. Roe v. Mobile County Appointment Bd., No.
1940461 (Ala. March 14, 1995). After receiving the supreme
court's response, we remanded the case to the district court for a
determination of whether, prior to and at the time of the Novem-
ber 8, 1994 general election, the practice in Alabamahad been to
reject or, conversely, to count absentee ballots whose envelope
did not include the signature of either a notary public or two
witnesses. Roe v. Alabama, 52 F.3d 300 (11th Cir. 1995) ("Roe
II"). The district court found, after trial of the case, that the
practicein Alabama prior to the November 8, 1994 election, had
been uniformly to exclude ballots not in conformity with the
literal requirements of thestatute. Given this finding, the district
court concluded that the plaintiffs were entitled to relief, for "to
include the contested ballots in the vote totals would depreciate
the votes of [the plaintiff class]" in violation of the Fourteenth
Amendment. Roe 11, 68 F.3d at 407. The district court entered a
permanent injunction that, among other things, directed the
Secretary of State to certify the results of the elections.

Defendants again appeal ed, arguing that the court should have
given effect to the Supreme Court of Alabama's answer to the
certified question. We noted in response that "the Alabama
Supreme Court, in answering our question, construedan Alabama
statute; the court did not, and was not called upon to, decide
whether the counting of the contested ballots cast in the . . .
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election - in the face of Ala. Code § 17-10-4 and in the face of a
uniform state-wide practice of excluding such ballots - infringed
the[plaintiff] class constitutional rights." Id. at 409. We affirmed
thedecisionof thedistrict court, confirmingour conclusioninRoe
I that such a post-election change in the applicable law "demon-
strated fundamental unfairness." Roe I, 43 F.3d at 580.

AsinRoe, theappropriate analyssin this case beginswith an
examination of Florida's past practice in tallying its election
results. The past practice of Florida countiesusing machine-read
ballots (whether they are optical scanning or punchcard ballots)
has been to certify the machine tabulation of votes asthe county's
official vote count. In keeping with that practice, no countiesin
the November 7 election supplemented the machine counts with
hand counts of undervoted ballots before submitting their results
to the Secretary of State. If the machines were merely screeners®
on November 7 asthe selective dimple model presumes, then the
election officials in each county should have examined all
undervoted ballots on the night of the election. That they did not
do so is evidencethat either the Florida Supreme Court changed
the election law, or that county election officials were shirking
their duties.

The interpretations of the election statutes promulgated by
Floridaelection officials beforethe state supreme court's decision
are also of paramount interest. The Secretary of State is the chief
election officer of Florida, and it is her responsibility to "obtain
and maintain uniformity in the application, operation, and

“°Asdescribed in Pat I1.B.2, supra, under the selectivedimple model the
vote tabulating machine acts as a screener, recording votes that were properly
cast, but does not count all valid votes.
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interpretationof theelectionlaws." ** Fla. Stat. §97.012(1) (2000).

Pursuant to section 106.23(2),* the Division of Elections, a
division within the Department of State, issued three advisory
opinion letters on November 13, 2000, advocating the machine
model for counting votes under the statutory system. The letters
were written in response to requests aking the Divisionto define
the meaning of "error in the vote tabulation" in the statutory
manual recount provision. The Division stated that "'an error in
the vote tabulation' means a counting error in which the vote
tabulationsystemfailsto count . . . properly marked marksense or
properly punched punchcard ballots." Advisory Opinion Letter
from L. Clayton Roberts, Director, Division of Elections, Nov. 13,
2000. Significantly, the Division opined that the "inability of a
voting system[] to read an . . . improperly punched punch card
ballot . . . isnot an 'error in the vote tabulation.™ Id. Fla. Stat. §
106.23(2).

Apparently, however, state officials could not agree about the
meaning of the phrase "error in the vote tabulation.” Attomey
General Robert Butterworth, inaletter to thePalm Beach County
Canvassing Commission, took issue with the November 13
opinionissued by the Dividon of Elections. Henoted in his|letter
that "the division's opinion is wrong is several respects,” and

“In so doing, the Secretary of State must takestepsto "providetraining
toall affected state agencieson the necessary proceduresfor proper implementa-
tion of [the election laws]." Fla. Stat. § 97.012(8) (2000).

“2The Division of Elections shall provide advisory opinions when
requested by any supervisor of elections, candidate, local offica having
election-related duties, political party, poliical committee committee of
continuous existence, or other person or organization engaged in political
activity,relating to any provisionsor possibleviolations of Floridaelection laws
with respect to actionssuch supervisor, candidate, |ocal officer having election-
related duties, political party, committee, person, or organizaion has taken or
proposes to take.
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stated that "where aballotis so marked asto plainly indicate the
voter's choice and intent, it should be counted as marked unless
some positive provision of law would be violated." Letter from
Robert A. Butterworth to Hon. Charles Burton, November 14,
2000. Insofar as Attorney General Butterworth's gatement can be
read to suggest that all ballotswithundervoted ballotsshould have
been examined on November 7, it is noteworthy that no county
canvassing board member has, to my knowledge, been charged
with neglect of duty under Fla. Stat. 8 104.051 for failure to take
such action. See Fla. Stat. 8 104.051 ("Any official who willfully
refuses or willfully neglects to perform his or her duties as
prescribed by this election code is guilty of amisdemeanor of the
first degree.").

The legislative history of the manual recount provision also
indicatesthat it was added to ensure an accurate count of properly
cast (as opposed to dimpled or otherwise mismarked) votes. The
manual recount provision was enacted as part of the Voter
Protection Act of 1989 to provide a remedy to candidates who
believed the vote tabul ating equipment wasnot working properly
in a given county. The Senate Staff Analysis and Economic
Impact statement on the legisl ation indicated that it was enacted,
in part, in response to a problem in aprior electionin which "an
apparent software 'glitch’ or error was responsible for an incident
in Ft. Pierce when a machine would count the Democratic votes,
but would not accept Republican ones." Bush v. Palm Beach
County Canvassing Bd., Pet. For Cert. Resp. of Harris, p. 13n.10,
cert. granted (No. 00-836).

As the evidence shows, then, Harris interpreted the state
election systemin away that was inconsistent with previous state
practice. If this was a pog-election changing of the rules, rather
than merely an interpretation of an ambiguous vote counting
model, such achangeisfundamentally unfair inthreeways. First,
deciding after the election to count votes that do not satisfy
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requirementsset forth before the el ection dil utesthevotes of those
who attended the pollsand indicated their intent in accordance
with the instructions.”® Thisis directly analogous to the violation
in Roe. Cf. Roe I, 43 F.2d at 581.

Second, to the extent that Harris constitutes a change in
election procedures, it creates a vote dilution problem more
egregious than that in Roe. In addition to dilution caused by
counting improperly executed ballots that neverthel ess express a
clear intent to cast avote, Floridavotersal so suffer from dilution
by the inevitable counting of markings on ballots that were not
intended as votes.* The wholly arbitrary standards for determin-

“3For the instructions at the polling placesin Paim Beach County, for
example, see supra note 19. Given these or similar instructions, it was
reasonable for voters to believe that the only marking of a ballot that would be
counted as avalid vote would be the compl ete punching and removal of achad
from the ballot. Presentation of aballot with these instructions is analogous to
the offer and acceptance in unilateral contract formation, where the offeror
instructs the offeree on how to accept the offer, and only that method of
acceptance creates avalid contract. The offeree knows that he has not accepted
the contract if he has made any indications of intended acceptance other than
strict compliance with the method specified by the offeror. Similarly, the county
instructs voters how to mark their ballots to cast a vote; reasonable voters can
expect that they must comply with those instructions to cast a valid vote.

4| note in passing that significant First Amendment concerns are raised
when political speech in the form of a vote is dtributed to a person who
intended to refrain from speaking. See Pacific Gas & Elec. Co. v. Public Util.
Comm'n, 475 U.S. 1, 16, 106 S. Ct. 903, 912, 89 L. Ed. 2d 1 (1986) ("The
choiceto speak includes within it the choice of what notto say."). For instance,
consider a voter who intended not to vote in the contest for President/Vice
President on the ballot. In the process of voting in other contests, he may have
inadvertently placed the stylus on the hole for the contest of President/Vice
President, thereby leaving an indentation. Relying on the instructions that
require the chad to be "cleanly punched . . . [with] no chips left hanging," that
voter may not have requested a new ballot. The goplication of the selective
dimple model leaves open the very real possibility that a county canvassing
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ing voter intentin various countiesensure the erroneous addition
of countless non-votes to a candidate's tally. This bolsters
plaintiffs claim of aRoe-typeviolation, which dilutes the votes of
bonafidevotersin violdaion of the First and Fourteenth Amend-
ments.*

Third, if Harris changed the definition of a"valid vote" after
the running of statutory limitations period within which a
candidate could ask for a manual recount, such a change would
work fundamental unfairness. By thetimethe court's decision was
announced on November 21, the time limit in which the candi-
dates or their parties could request manual counts had elapsed.
Had the candidates knownthat Florida's statutory election system
allowed the selective mining of votes through its manual recount
provision, they might have made use of the system to request that
at least some of the 180,000 ballots containing non-votes in the
presidential race be examined sometimebefore November21. The
court presumably recognized this problem when it offered to
extend the time period for requesting manua counts.*® Harris,

board attributes speech to this voter by misreading his indentation as a vote.
Despite this possible constitutional infringement, it isimpossible to detemine
which voter's "dimples" were counted, and which were disregarded as non-
votes.

“*In Roe, there was no concern that the intent of the voters who cast the
contested ballots would be misconstrued; the voter's intent was unambiguous.
Roe |, 43 F.3d at 581. Counting the contested votes in that case would have
diluted valid votes solely because the invalid votes were executed improperly.

“6n46 Notably, however, the court inquired whether the candidateswould
want to request a recount in other counties despite the running of the time
period, and the candidates chose not to make any requests. Harris, Nos. SCO0-
2346, SC00-2348 & SCO00-2349 at 40, n. 56 (" At oral argument, weinquired as
to whether the presidential candidates were interested in our consideration of a
reopening of the opportunity to request recounts in any additional counties.
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Nos. SC00-2346, SC00-2348 & SC00-2349.

| find plaintiffs' argument thatthe court retroactively changed
the state's vote counting model extremely persuasive. Because of
past practice, interpretations of state officials prior to Harris, and
the legislative history, | believe that the Florida Supreme Court
superimposed a new model onto the state's statutory election
scheme. Because of this circuit's clear precedent in Roe, | would
hold that the Florida Supreme Court unconstitutionally changed
the election system after the election had taken place. This alone
iS reason to reverse.

Even if | am incorrect in assessing Harris as a post-election
changeinviolation of Roe, plaintiffs allegationsthat the selective
dimple model itself is constitutionally infirm warrant a full
analysis.

V.

Florida law gives every qualified voter one vote in its
statewideel ection of presidential el ectors. Incounting those votes
under the selective dimple model, however, it employs a county
unit system which worksto disenfranchise voters based on where
they reside. As noted in my description of the selective dimple
model, voters who express their intent to vote for President in a
manner undetectable by avote tabulating machinewill have their
votes counted only at the behest of acandidate or political party.
The statutes provide no way for a voter, himself, to demand that
his"dimple" or other marking be counted before the vote total is
certified; he must wait for a qualified partisan proxy to do it for

Neither candidate requested such an opportunity."). One wonders whether, had
the candidates accepted the Florida Supreme Court's offe to reopen the time
period to request manual recountsin other counties, county canvassing boards
would nevertheless hav e retained discretion to refuse a candidate's request.
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him*” If no qualified proxy requests a manual count, the
untabulated votes simply remain uncounted.

The selective disenfranchisement caused by the selective
dimple model implicates two similar but distinct fundamental
rights: the right to vote and the right of freedom of association.
These rights, embodied in the First Amendment, are enforced
against the states by the Fourteenth Amendment. The Equal
Protection Clause of the Fourteenth Amendment guarantees, asits
name suggests, that no person shall be denied "equal protection of
the laws." U.S. Cond. amend. X1V, § 1. Thus, | first examinein
Part A, Sections 1 and 2, whether the selective dimple model
impermissibly classifies and discriminates against certain voters
or groups of voters. | then turnin Part B to an analysis of the vote
counting scheme under the Due Process Clause of the Fourteenth
Amendment, which guarantees that no State "shall deprive any
personof life, liberty, or property, without dueprocess of law." Id.
The concept of "liberty," as interpreted by the United States
Supreme Court, includes a right to freedom of association. See
NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460, 78 S. Ct.
1163, 1171, 2 L. Ed. 2d 1488 (1958) ("It is beyond debate that
freedom to engage in association for the advancement of beliefs
and ideas is an inseparable aspect of the liberty' asaured by the

“"This model for "recounting" votesin certain counties not only relies on
candidates to select the counties, but it effectively restricts the candidates who
may obtain arecountto the major party candidates. Thisis so because section
102.166(5) only permits manual countsif theboard findsthatit " could affect the
outcome of the election." Third party candidates for whom vote totals are
critical if they wishto obtain federal fundsfor their party inthe next election are
left out of this process and their voters are |eft relying on other candidates to
choosetheir county. The same problem exists under the provision for contesting
elections. Fla. Stat. § 102.168(3)(c). If the ground for the contest is that legal
votes were not counted, thecontest providon requiresthat a sufficient amount
of the legal votes not counted "change or place in doubt the result of the
election" before the contest may proceed. Fla. Stat. § 102.168(3)(c).
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Due Process Clause of the Fourteenth Amendment, which
embracesfreedom of speech.”). My inquiry, therefore, focuseson
whether the Floridavote counting scheme, asapplied in thiscase,
infringes upon plaintiffs' right of association in violation of the
Due Process Clause.

A.
1.

Under the selective dimple model, if acandidate in a Florida
statewideraceistrailing his opponent by asmall number of votes
following the machine counts, his only chance to win is to mine
for additional votes viamanual counts.*® The candidate will turn,
naturally, to those countiesin which he believeshe can make up
the difference. Asdiscussed in Part 11.B.2, supra, in considering
whether to ask for a manual count in a particular county, a
candidate will consider (1) the percentage of the vote he has
carried in the county thusfar, (2) thesize of the county, and (3)
the political makeup of the decision-making body in the county.
Thus, a candidate would, under the current system, be likely to
ask for manual counts in large counties in which his party
predominates.

These observationsunderscorethe adversarial structure of the
Florida scheme which allows candidates to play games with
individual rights. The selective dimple model puts votersin no
better aposition than childrenin aschoolyard gameyelling, "Pick
me, pick me!" The candidates, as team captains, will only choose
those who are sure to help them win. Smaller, less populated

“8Thefrontrunner, on the other hand, isseemingly unable to get a county-
wide manual count under the selective dimple model, as he could never show
that an additional number of votes for him "could affect the outcome of the
election." Fla. Stat. § 102.166(5).
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counties - like frail schoolchildren - have almost no chance of
being picked.* At the end of choosing teams, those who aren't
chosen simply don't getto play. This scheme clearly contravenes
the long-settled principle that "qualified citizens not only have a
constitutionally protected right to vote, but also the right to have
their votescounted." Duncan v. Poyt hress, 657 F.2d 691, 700 (5th
Cir. Unit B 1981), citing Ex parte Yarbrough, 110 U.S. 651, 4 S.
Ct. 152, 28 L. Ed. 274 (1884), and United States v. Mosley, 238
U.S. 383, 35 S. Ct. 904, 59 L. Ed. 1355 (1915). As Justice
Douglaswrotein Gray v. Sanders, 372 U.S. 368, 379-80, 83 S. Ct.
801, 808-09, 9 L. Ed. 2d 821, L. Ed. 2d 821 (1963):

oncethe geographical unit for which arepresentativeisto

be chosenisdesignated, all who participatein the election
are to have an equal vote - whatever their race, whatever
their sex, whatever their occupation, whatever their
income, and wherever their home may be in that geo-
graphical unit. This isrequired by the Equal Protection
Clause of the Fourteenth Amendment. The concept of "we
the people" under the Conditutionvisualizesno preferred
class of voters but equality among those who meet the
basic qualifications. The ideathat every voter isequal to
every other voter in his State, when he casts his ballot in
favor of one of saverd competing candidates, underlies
many [United States Supreme Court] decisions.

The Florida vote counting model, as interpreted by the Florida
Supreme Court, works to deprive voters of their right to vote

“As noted in my description of the manual count statute, a full manual
count should only occur w hen the sampling of precincts shows"an error in vote
tabulationthat coul d affect the outcome of theelection.” Fla. Stat. § 102.166(5).
The number of dimpled ballots generated in a sparsely populated county will
almost certainly never be enough to make the requisite showing, thusthe voters
in small Florida counties - like the kid with two | eft feet - will never be invited
to the big dance.
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based on their county of residence and thereby deniesthem equal
protection of the laws.*®

01t iswell-established that "to meet the standing requirements of Article
1. .. aplaintiff's complaint must establish that he has a ‘personal stake'in the
alleged dispute, and that the alleged injury is particularized asto him."™ Raines
v. Byrd,521U.S. 811, 818-19, 117 S.Ct. 2312, 2317, 138 L. Ed. 2d 849 (1997).
"Federal courts must hesitate before resolving a controversy, even one within
their constitutional power to resolve, on the basis of rights of third personsnot
partiesto thelitigation." Singleton v. Wulff, 428 U.S. 106, 113, 96 S. Ct. 2868,
2874, 49 L. Ed. 2d 826 (1976). The plaintiffs in the ingant case have not
specifically alleged that they were disenfranchised by the state el ection scheme,
and thus arguably may not have a "personal" equal protedion claim in the
nature discussed supra Part IV.A.1. While a party may not ordinarily claim
standing to vindicate the constitutional rights of some third party, this is a
prudential, rather than jurisdictional, rule of practice. The rule has been relaxed
in cases where a plaintiff alleging his own injury is asserting “"concomitant
rights of third parties that would be 'diluted or adversely affected' should [his]
constitutional challengefail." Craig v. Boren, 429 U.S. 190, 97 S. Ct. 451, 50
L. Ed. 2d 397 (1976) (allowing saloon keeper suffering economic injury to raise
equal protection rights of young men to buy beer at the same age aswomen);
see also Carey v. Population Servs. Int'l, 431 U.S. 678, 97 S. Ct. 2010, 52 L.
Ed. 2d 675 (1977) (allowing corporate seller of contraceptivesto challenge state
statute prohibiting sale of contraceptivesto personsunder 16 yearsold); Pierce
v. Society of Sisters, 268 U.S. 510, 545, 69 L. Ed. 1070, 45 S. Ct. 571, S. Ct.
571, 69 L. Ed. 1070 (1925) (allowing a private and a parochial school to assert
constitutional rights of parents and guardians to direct the upbringing and
education of their children).

The Supreme Court has looked primarily to two factual elements to determine
whether the rule against asserting the rights of third parties should apply in a
particular case:

The first isthe relationship of the litigant to the person whose right he
seeksto assert. If the enjoyment of theright isinextricably bound up with
theactivity the litigant wishesto pursue, the court at least can be sure that
its construction of therightisnot unnecessary inthe sensethat theright's
enjoyment will beunaffected by the outcome of thesuit. Furthermore, the
relationship between the litigant and the third party may be such that the
former isfully, or very nearly, aseffective aproponent of theright asthe
latter.
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2.

Inadditiontofacilitatingdiscrimination againstindividualson
ageographical basis, the sl ective dimple model encourageswily
candidates to fence out voters on the basisof their party affilia-
tion. Plaintiffs daim that, as Bush voters, their vote has been
diluted by the selective enfranchisement of dimple voters in
heavily populated, predominatdy Democratic counties. Specifi-
cally, they allege that Vice President Gore and the Democratic
Party requested and received manual counts in Volusia, Palm
Beach, Broward, and Miami-Dade counties- all countiesinwhich

Singleton, 428 U.S. at 114-15, 96 S. Ct. at 2874. Intheinstant case, third parties
enjoyment of their right of suffrageis "inextricably bound up with the activity
[plaintiffs] wish to pursue" - associating with and preserving the political
strength of their party's supportes. It will be impossible for plaintiffs to
associate with other voting members of their party if thosevoters are disenfran-
chised. As the remedy sought by the plaintiffs will effectively vindicate the
rights of thethird parties, the plaintiffs are fully effective as a proponent for the
third party interests.

Finally, I note an additional consideration weighing heavily in favor of
granting plaintiffs third party standing (or standing to raise a personal
disenfranchisement claim): It would be diffiault, if not impossible, to know
exactly which voters were disenfranchised by the state d ection scheme. Even
if voters could remember whether they had dimpled their chads rather than
punching them through, an allegation to that effect would be entirely self-
serving and impossible to coroborate. Torequire such ashowing as an element
of standing would either bar disenfranchisement suits altogether or encourage
perjury in the complaint. Moreov er, even those voters who recall dimpling or
improperly marking their ballots cannot prove whether those "votes" were
counted. From a prudential standpoint, therefore, it would be unreasonable to
insistthat the equal protectionclaim could only beraised by such unidentifiable,
or indeed fabricated, plaintiffs. Cf. NAACP v. Alabama ex rel. Patterson, 357
U.S. 449, 459, 78 S. Ct. 1163, 1170, 2 L. Ed. 2d 1488 (1958) ('The [standing]
principleis not disrespected where constitutional rights of persons who are not
immediately beforethe Court could not be effectively vindicated except through
an appropriate representative before the Court.").
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he received approximately six out of every ten machine-counted
votes. His opponent, Governor Bush, did not request manual
countsin any county.* | agreethat the selective dimplemodel, as
applied, is tailor-made for unconstitutional party-based discrimi-
nation.

"The right to form a party for the advancement of political
goals meanslittleif aparty can be. .. denied an equal opportunity
to win votes." Williams v. Rhodes, 393 U.S. 23, 31, 89 S. Ct. 5,
10-11,21 L. Ed. 2d 24 (1968). Under the selective dimple model,
the state encourages candidates to wield the manual count
provision as a sword to cut down the strength of an opposing
party's support. The game is best played by the candidate who is
able to enfranchise scores of his own supporters whilevalidating
asfew extravotesas possible for hisopponent. Plainly, then, the
vote counting scheme encourages candidates to discriminate
between groups of voters- organized in county units - based on
the predominant party affiliation of each county's voters.

The question iswhether this gamesmanship works a constitu-
tional injury not only to the individual voters who are not chosen
for enfranchisement, but also to those groups of voters whose
power isintentionally and systematically diluted by the selective
validation of votes for an opposing party's candidate. Riddell v.
National Democratic Party, 508 F.2d 770, 777 (5th Cir. 1975)
("Any interference withthe freedom of a party is simultaneously
aninterferencewith the freedom of itsadherents."). " Theunlawful
administration by state officers of a state statute fair on its face,
resultingin its unequal applicationto those who are entitled tobe
treated alike, is not a denial of equal protection unless there is
shown to be presentin it an element of intentional or purposeful

*Indeed, as | have noted, Bush's requests would likely have been futile -
no amount of dimple votesin his favor "could[have] affected the outcome of
the election.” Fla. Stat. § 102.166(5).
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discrimination.” Snowden v. Hughes, 321 U.S. 1,8, 64 S. Ct. 397,
401, 88 L. Ed. 497 (1944); see also Gamza v. Aguirre, 619 F.2d
449, 453 (5th Cir. 1980). Such discrimination”may appear on the
face of the action taken with respect to a particular class or
person, or it may only be shown by extrinsic evidence showing a
discriminatory designtofavor oneindividual or classover another
not to beinferred from the action itself.” Snowden, 321 U.S. at 8,
64 S. Ct. at 401. Additionally, "the determination that particular
conduct constitutes a constitutional deprivation rather than a
lesser legal wrong depends onthe nature of the injury, whether it
was inflicted intentionally or accidentally, whether it is part of a
pattern that erodes the democratic process or whether it is more
akin to anegligent failure properly tocarry out the state ordained
electoral process and whether state officials have succumbed to
‘temptations to control . . . elections by violence and by corrup-
tion." Gamza, 619 F.2d at 453.

The action taken in the instant case by Vice President Gore
and the Democratic Party, in selecting heavily populated,
predominately Democratic counties in which to request manual
counts, evinces purposeful discrimination againg voters who
reside in non-Democrat-dominated counties. Theinjury inflicted
upon hisopponent's supportersisplanned vote dilution - undoubt-
edly "apattern that erodes the democratic process." Thisinjury is
certainly actionable, for "the right to associate with the political
party of one's choice is an integral part of [First and Fourth
Amendment] freedoms," Communist Party v. Whitcomb, 414 U.S.
441, 449, 94 S. Ct. 656, 662, 38 L. Ed. 2d 635 (1974), and
purposeful, systematic disenfranchisement of a party's members
interferes with the ability of the group to express its ideas as a
whole.

Given the Florida Supreme Court's endorsement of what |
have been calling the selective dimple model, | feel confident in
saying that planned vote dilution by use of selective manual
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counts will not be an isolated event in Florida's statewide elec-
tions.>? Furthermore, that such action is advocated by the Statein
its statutory election system, and sanctioned when thevote totals
are certified by the state El ection Canvassing Commission is, |
believe, sufficient to deem it state action for purposes of section
1983. Where there exists such a state sanctioned discriminatory
schemetargeting a particular group of voters on the basis of their
political association, relief under the equal protectionclauseisnot
only appropriate, butisrequired. See Snowden, 321 U.S. at 11,64
S. Ct. at 402 ("Where discrimination is sufficiently shown, the
right to relief under the equal protection clauseis not diminished
by thefact that the discrimination relatesto political rights."); see

*2The Supreme Court's plurality decisionin Davis v. Bandemer, 478 U.S.
109, 106 S. Ct. 2797, 92 L. Ed. 2d 85 (1986), a political gerymandering case,
does not undermine my conclusion. Justice White, writing for four members of
the Court, stated that in political gerrymandering cases, an equal protection
violation may be found only where there is evidence of "continued frustration
of the will of amajority of voters or &fective denial to a minority of voters of
afair chance to influence the political process." Id. 478 U.S. at 133, 106 S. Ct.
at 2811. The rationale behind the rule was articul ated thus:

In determining the constitutionality of multi-member districts challenged

asracial gerrymanders, . . . we have required that there be proof that the
complaining minority "had less opportunity . . . to participate in the
political processes and to elect legislators of their choice.” . . . This
participatory approach to thelegality of individual multimember districts
is not helpful where the claim is that such districts discriminate against
Democrats, for it could hardly be said that Democrats, any more than
Republicans, are excluded from participaing in the affairsof theirown
party or from the processes by which candidates are nominated and
elected. For constitutional purposes, the Democratic claim in this case .
.. boilsdown to acomplaint that they failed to attract amajority of voters
in the challenged multimember districts.

478 U.S. at 136-37, 106 S. Ct. at 2812-13. Davis is therefore inapposite here,
where the evidence supports the plaintiffs' allegation that voters in non-
Democratic counties are "excluded from participating in the affairs of their own
party” and "from the processes by which candidates are . . . elected.”
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also Shakman v. Democratic Org., 435 F.2d 267, 270 (7th Cir.
1970) ("The equal protection clause secures from invidious
official discriminationthevoter'sinterest inavoicein government
of equal effectiveness with other voters.").

B.
I'n addition to encouraging unlawful discrimination agai nst

voters based on their county of residence or political affiliation,
it is clear that Horida's vote counting scheme for statewide
electionsunconstitutionally burdens a fundamental right secured
by the Constitution: the freedom of association. "The right of
individualsto associate for the advancement of political beliefs.
.. ranks among our most preciousfreedoms.” Williams v. Rhodes,
393 U.S. 23, 30, 89 S. Ct. 5, 10, 21 L. Ed. 2d 24 (1968). As
explained above, therightto freedom of associationisguaranteed
by the First Amendment and protected against state impairment
by the Due Process Clause of the Fourteenth Amendment. See 1d.
at 30-31.

On November 7, plaintiffs expressed their beliefs about

who should hold the office of President of the United States.
Similarly, by voting in the national election, all Bush voters
expressed the same sentiment. In other words, plaintiffsand Bush
voters attempted to associate collectively for the advancement of
the belief that George W. Bush should be President of the United
States. Theright of association protects thisactivity of "engaging
in association for the advancement of beliefsand ideas." NAACP
v. Alabama ex rel. Patterson, 357 U.S. 449, 460, 78 S. Ct. 1163,
1171, 2 L. Ed. 2d 1488 (1958).

By counting the dimpled votes in some but not all

counties, the state of Florida infringes upon the plaintiffs' right,
and the right of all voters, to associate for the advancement of
their favored political candidate. See Sowards v. Loudon County,
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Tenn., 203 F.3d 426, 432 (6th Cir. 2000) (stating "support of a
political candidate falls within the scope of the right of political
association") and Mariani v. United States, 212 F.3d 761, 771 (3d
Cir. 2000) (stresing "the right to association through support of
the candidate of one's choice").*® Consider, for example, a Bush
voter in Brevard County whose vote was counted by the vote
tabulating machine; hisrightto political associationisdiminished
when other votes for Bush are not counted. Just as plaintiffs
freedom of association "encompasses 'the right to associate with
the political party of one'schoice," see Buckleyv. Valeo, 424 U.S.
1,15,96 S. Ct. 612, 633, 46 L. Ed. 2d 659 (1976), plaintiffs' right
also entails the freedom to associate with like-minded voters in
support of a candidate of their choice.

Once it decided that dimples were valid votes, but that those
votes would be counted only in counties selected by the candi-
dates, the Florida Supreme Court's decision disenfranchised
dimple votersin the remaining counties and thereby trampled the
right of association enjoyed by plaintiffs and «// Florida voters.
The selective dimple model inhibits voters from demonstrating
their true electoral strength. By interfering with plaintiffs ability
to associate with other Bush voters so as to "enhance their
political effectivenessasagroup,” see Patriot Party of Allegheny
Cty. v. Allegheny County Dep't of Elections, 95 F.3d 253, 262 (3d
Cir. 1996) (citingAnderson v. Celebrezze, 460 U.S. 780,794, 103
S. Ct. 1564, 1572-73, 75 L. Ed. 2d 547 (1983)), the slective
dimple model deniesplaintiffs and other Bush votersthefruits of

*Specifically at issue in these cases were laws relating to political
contributions.
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their association, to wit: their political impact.** See Republican
Party of Conn. v. Tashjian, 770 F.2d 265, 278 (2d Cir. 1985)
(explaining"theWilliams Courtintimated that a gatutory regime
denying a group thefruit of their association - political impact -
runs afoul of the first amendment no less than one precluding
associationitself" (quoting L. Tribe, American Constitutional Law
779 (1978)).

"Of course, it isimmaterial whether the beliefs sought to be
advanced by association pertain to political, economic, religious
or cultural matters, and state action which may have the effect of
curtailing the freedom to associate is subject to the closest
scrutiny." NAACP v. Alabama ex rel Patterson, 357 U.S. 449,
460, 78 S. Ct. 1163, 1171, 2 L. Ed. 2d 1488 (1958). As such, this
constitutional right may be limited only when "acompelling state
interest in the regulation of a subject within the State's constitu-
tional power to regulate exists." NAACP v. Button, 371 U.S. 415,
438,83 S. Ct. 328, 341, 9 L. Ed. 2d 405 (1963); see also Williams,
393 U.S. at 31, 89 S. Ct. at 11. | can find no compelling interest
in Florida'svote-counting schemethat counts somevalid votesbut
not others. See Williams, 393 U.S. at 32-33, 89 S. Ct. at 11
(explaining that due process requires that the state accomplish its
goal of administering elections narrowly and fairly to avoid
dilutingthesefundamental liberties"); see also Riddell v. National
Democratic Party, 508 F.2d 770, 776-77 (5th Cir. 1975) (citing
Kusper v. Pontikes, 414 U.S. 51,57, 94 S. Ct. 303, 307, 38 L. Ed.

%A Gorevoter in Brevard County (or any of the non-recount counties)is
similarly affected. One may argue that a Gore voter's right to political
association is not infringed because dimpled votes are being counted in the
counties selected by Vice President Gore. Even so, there are undoubtedly Gore
voters who dimpled their ballots in the countieswhich did not conduct manual
recounts, and those votes are not being counted. Thus, a Gore voter's right to
political association was abridged also once Florida decided that: (1) dimpled
chads are valid votes, and (2) these votes would be counted only at the
candidates' request.
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2d 260 (1973) (stating "'the states may not infringe upon basic
constitutional protections' and 'unduly restrictive state dection
laws may so impinge upon freedom of association asto run afoul
of the First and Fourteenth Amendments™)). Accordingly, | would
hold that the state of Florida's current election scheme infringes
upon plaintiffs' right to association in violation of the First and
Fourteenth Amendments.

V.
A.

The majority holds that plaintiffs have failed to demonstrate
anirreparableinjury, and thuswe need not consider thelikelihood
of successon themerits. T hisholding can mean one of two things:
either the majority is contending that plaintiffs have suffered no
injury, or that the injury that has been suffered is reparable. We
consider each of these possibilitiesin turn.

If the majority is resting its decision on the ground that
plaintiffs have suffered no injury, then it has agreed with the
argument of the appellees and the Attorney General that an injury
doesnot exist in this case because plaintiffs voted for the putative
winner, George W. Bush. In other words, unless a voter cast his
vote for a losing candidate, the voter cannot be found to have
suffered any cognizable constitutional injury - the existence of his
constitutional right isdependentupon the outcome of the election.
It defies common sense, however, to suggest that a voter has no
cause of action for the debasement of hisvote, and the consequent
denial of theequal protection of the laws, unless his candidate has
lost the election.

Once it is clear that plaintiffs' constitutional rights are not
dependent upon the outcome of the election, the question becomes
whether and when plaintiffs suffered any redressable injury. |
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contend that the injury to the voters in the instant case occurred
once the time limit for requesting manual recounts had expired,
and at least one but not all counties had certified results contain-
ing manual recounts conducted pursuant to § 102.166.>° It was at
that moment we could be sure that some voters had been disen-
franchised, while others had suffered a debasement of their vote
by the selective addition of dimpled votes to thetotal. Thus, it is
clear under federal law and under the facts of this case that
plaintiffs have suffered a constitutional injury.

Perhaps, then, the majority did not mean to say that plaintiffs
suffered no injury, but that whatever injury they may have
suffered was not irreparable. It was posited to the court during
oral argument that even if plaintiffs had been injured, they still
had adequate redress in the state courts.® This is a wholly
fallaciousargument. A voter may bring acontest suit in state court
on the ground that legal votes were excluded or illegal votes
included, but must show that such actionwas sufficientto " change
or place in doubt the result of the election." Fla. Stat. 8§
102.168(3)(c). Clearly, then, aBush voter could not maintain a
contest suit - he could neither allege nor establish that the
inclusion of other legal votes, or the exclusion of illegal votes,
would change the outcome of the election.>” The state remedy,

%5] am not including those manual recounts conducted merely to verify the
machine total.

% During oral argument yesterday, the Florida Democratic Party and the
Florida Attorney General contended that because the state has a complex
scheme for contesting elections, lower federal courts have no role in adjudicat-
ing even a voter's federal oonstitutional claims, such as those set forth by
plaintiffsin this case. The net effect of their argument is that the United States
Supreme Court is the only federal forum available to plaintiffs.

5’Similarly, avoter who dimpled hisballot in favor of alosing candidate
in a non-recount county will not be able to get his vote counted, unlesshe can
prove that the inclusion of more legal votes, or theexclusion of illegal votes,
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therefore, is no remedy at al for voters who have suffered
constitutional injury while attempting to vote for the winning
candidate. *®

Not only is plaintiffs’ injury not redressable by the state

courts, but it continues to compound itself by the day. The
uncertainty regarding the integrity of the presidential election in
Florida has cast a pall of illegitimacy over the entire process. If
the federal constitutional principleisthat plaintiffs have a cause
of action without having to show that their candidate lost, but
should havewon, thereisno other remedy avail able. The constitu-
tional injury has beensuffered and isnot ameliorated by inaction.
Plaintiffshave no viablerecoursein the state courts. The constitu-
tional question is before us, and time is of the essence.

B.

This case is before our court as an appeal of adistrict court
order denying amotion for apreliminary injunction. Had nothing
of relevance transpired sincethe district court issued itsorder, we
would simply ask whether, given the record before it, the didrict
court abused its discretion in denying relief. See Panama City
Med. Diagnostic v. Williams, 13 F.3d 1541, 1545 (11th Cir.

could "change or place in doubt theresult of the election." If the candidate for
whom he voted was defeated by a significant margin (such as a third party
candidate), heis effectively precluded from bringing a meritorious suit. Thisis
true even though minor party voters have a strong associational interest in
having all votes for their candidate counted so that they may obtain matching
federal funding.

%8| understand, of course, that a section 1983 action, stating the same
constitutional claims as the complaint before us, may be brought in state court.
| do not read the majority opinion, however, to suggest that such recourse is
mandatory, or that plaintiffs must exhaust their state remediesbefore bringing
their claim to federal court.
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1994).%° This is the track the majority choosesto take.

However, many eventsof relevance havetaken placesincethe
districtcourt madeitsruling. Thiscourt hasbeen apprised of these
events by the parties' supplemental filings and oral argument.
Most important of these subsequent eventsisthe HoridaSupreme
Court's definitive interpretation of the Florida system of conduct-
ing state-wide elections: Florida employs the selective dimple
model.®® Thisinterpretationhas crystalized plaintiffs' claimsinto
pure questions of law. This court can and should determine -
without the necessity of further proceedingsin the district court -
whether the selective dimple model has deprived plaintiffs of
fundamental constitutional rights. Instead, the majority electsto
act asif the situation had not changed, as if we had not asked to
be updated on ongoing developments, and as if there is no
constitutional violation and injury at all.

C.
When a case is on appeal from the denial of a preliminary

injunction, it may be reviewed on the merits "if adistrict court's
ruling rests solely on a premise &s to the gpplicablerule of law,

*Specifically, we would ask first whether the district court erred in
holding that plaintiffs failed to establish the first prerequisite for a preliminary
injunction. This Circuit has established a four-pronged test for a plaintiff to
obtain a preliminary injunction: " (1) a substantial likelihood of success on the
merits; (2) a threat of irreparable injury; (3) that [their] own injury would
outweigh the injury to the nonmovant, and (4) that the injunction would not
disserve the public interest." Tefel v. Reno, 180 F.3d 1286, 1295 (11th Cir.
1999).

®The fact that the United States Supreme Court has vacated the Florida
Supreame Court decision which instituted the selective dimple model does not
alter the fact that the selective dimple model has governed the counting of
ballots and thecertification of votes in this presidential dection.
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and the facts are egablished or of no controlling relevance.”

Thornburgh v. American College of Obstetricians & Gynecolo-
gists, 476 U.S. 747, 757,106 S. Ct. 2169, 2177,90 L. Ed. 2d 779
(1986), rev'd on other grounds by Planned Parenthood of
Southeastern Pennsylvania v. Casey, 505 U.S. 833, 112 S. Ct.

2791, 120 L. Ed. 2d 674 (1992); Donovan v. Bierwirth, 680 F.2d
263, 270 (2d Cir. 1982) (ruling on the merits of an injunction, in
an appeal from the grant of a preliminary injunction, because the
"quarrel is over the legal standard and its application to facts not
seriously in dispute"). In the instant case, intervening eventshhave
narrowed the issues inthis appeal to pure questions of conditu-

tional law.

Toobtain apermanent injunction, asopposed to apreliminary
injunction, plaintiffs must show not just "asubstantial likelihood
of success on the merits" - the first of four requirements for a
preliminary injunction - but must demonstrate actual success on
the merits. See Amoco Prod. Co. v. Village of Gambell, Alaska,
480 U.S. 531,546 n.12, 107 S. Ct. 1396, 1404 n.12, 94 L. Ed. 2d
542 (1987). My analysisreveal s, beyond any doubt, that the state
of Florida has infringed plaintiffs' rights under the Firg and the
Fourteenth Amendments. Moreover, there can be no doubt that
plaintiffs injury isreal and ongoing. Accordingly, thereisno nesd
to remand this case to the district court for further proceedings.
See Clements Wire & Mfz. Co.v. NLRB, 589 F.2d 894 (5th Cir.
1979) (ruling on the merits of a claim, even though the appeal
related only to a preliminary injunction, where it was clear that
one side could not prevail);®* Illinois Council on Long Term Care
v. Bradley, 957 F.2d 305, 310 (7th Cir. 1992) ("Since plaintiffs
cannot win on the merits, there is no point in remanding the case
for further proceedings."). To remand now is a waste of judicial

In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en
banc), this court adopted as binding precedent all of the decisions of the former
Fifth Circuit handed down prior to the close of business on September 30, 1981.
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energy and resourcesand withholds from plaintiffstherelief they
are entitled to receive at this very moment. See Thornburgh, 476
U.S. at 757, 106 S. Ct. at 2177 (holding that a court of appeals
usual limitationto review of apreliminary injunction for abuse of
discretion"is arule of orderly judicial administration, not alimit
onjudicial power"); Doe v. Sundquist, 106 F.3d 702, 707 (6th Cir.
1997) ("Thesort of judicial restraint thatisnormally warranted on
interlocutory appeals does not prevent us from reaching clearly
defined issues in the interest of judicial economy.").

| would direct thedistrict court to enjoin the Secretary of State
and/or Elections Canvassing Commission to issue amended vote
certificationsunder Fla. Stat. § §102.121 and 103.011that do not
contain the results of manual recounts conducted in responseto a
candidate or political party's reques under Fla. Stat. § 102.166
(namely Volusia, Broward, Miami-Dade and Palm Beach
Counties). | would further enjoin the Secretary of State and/or the
Elections Canvassing Commission from issuing any future
certification that includes manual recounts requested by a
candidate or political party in select counties pursuant to Fla. Stat.
§ 102.166.

| respectfully dissent.
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BIRCH, Circuit Judge, dissenting; in which TIOFLAT and
DUBINA, Circuit Judges, join:

While | concur in the dissenting opinions by my colleagues,
Judges Tjoflat, Dubina and Carnes, my concern about the
constitutional deprivations alleged inthese casesisfocused on the
lack of standards or guiding principles in the Florida manual
recount statute. Florida's statutory el ection schemeenvidonshand
recounts to be an integral part of the process, providing a check
when there are "errors in the vote tabulation which could affect
the outcome of the election." See Fla. Stat. Ann. § 102.166(5).
The 1989 Floridalegislature, however, abdicated itsrespongbility
to prescribe meaningful guidelines for ensuring that any such
manual recount would be conducted fairly, accurately, and
uniformly. While Florida's | egislature was unquestionably vested
with the power under Artidell, Section[One of the United States
Constitutionto devise its own procedures for sl ecting the state's
electors, it was also required to ensure that whatever process it
established comported with the equal protection and due process
requirements of the Fourteenth Amendment to that same Constitu-
tion.®? Other states, such as Indiana, have provided clear and
definitive standards under which manual recounts are to be
conducted. See Ind. Code § 3-12-1-9.5 (providing in part that
chads that have been pierced count as valid votes, but those with
indentations that are not separated from the ballot card do not).
Absent similar clear and certain standards, Florida's manual
recount scheme cannot pass constitutional muster.

Moreover, Congress, to which the electors from Florida will
be ultimately certified, has established a safe harbor, 3 U.S.C. 8§
5, that requires that such rules and standards be established before

€2 See Moore v. Ogilvie, 394 U.S. 814, 818-19, 89 S. Ct. 1493, 1496, 23
L. Ed. 2d 1 (1969) (discussing the applicability of the Fourteenth Amendment
to the nominating process for presidential candidates).
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theelection. Becausethe 1989 Floridalegislaturehas, in myview,
abdicateditsresponsibility toformulate constitutionally clear and
objective statutory rules and standards for the election processin
Florida, it has disenfranchised voters throughout the state.®® The
well-intended and responsible county canvassing boards across
the state have been given, in legislative terms, an unfunded
mandate discern the voter'sintent without any objective statutory
instructionsto accomplish that laudable goal. The effect of such
an unguided, standardless, subjective evaluation of ballots to
ascertain voter intent isto cause votes to be counted (or not to be
counted) based only upon the disparate and unguided subjective
opinion of apartisan (two membersare el ected in partisan voting)
canvassing board.®* Since their opinions as to voter intent are
standardless no meaningful judicial review is possible by a
Florida court. Accordingly, by finding an abridgement to the
voters' constitutional right to vote, irreparable harm is presumed
and no further showing of injury need be made.

8See Fl. Stat. Ann. 8 102.166 (West 1989). See generally Roe v.
Alabama, 43 F.3d 574, 581-82 (11th Cir. 1995) (per curiam) (finding that the
alteration of objective standards after the election disenfranchised voters).

4See Fl. Stat. Ann. § 102.141 (providing that the County Canvassing
Board shall be comprised of a county court judge, chaiman of the board of
county commissioners and supervisor of elections; Fl. Sta. Ann. § 124.01(2)
(providingfor popular election of county commissioners); Fl. Const. Art. 8, Sec.
1(d) (providing for popular election of the supervisor of elections).

®*We haveindicated that theinjury suffered by a plaintiff is"irreparable'
only if it cannot be undone through monetary remedies." Cunningham v.
Adams, 808 F.2d 815, 821 (11th Cir. 1987). To that end, we have presumed
irreparable harm to a plaintiff when certain core rights are violated. See Baker
v. Buckeye Cellulose Corp., 856 F.2d 167, 169 (11th Cir. 1988) (irreparable
harm presumed in Tile VIl cases); Catev. Oldham, 707 F.2d 1176, 1188 (11th
Cir. 1983) (irreparable injury presumed from violation of First Amendment
rights); Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th
Cir. Unit B 1981) (irreparable injury presumed from viol ation of right to privacy
under the Fourteenth Amendment); Northeastern Florida Chapter of Ass'n of
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It has been said that to err is human--- and humansvote. Thus,
it should not be surprising that the voting process is subject to
error. However, as demonstrated in the recent Presidential
election, thefrequency, magnitude andvariety of error associated
with the exercise of this sacred right of citizenship is at once
astounding and deeply troubling. Morever, the media'sfocus on
the campaign preceding November 7, having been eclipsed by its
subsequent frenzy, has left the average citizen at the least
skeptical, and at the worst cynical, about our democratic institu-
tions. Morever, in its present incarnation, the post-election
debacle that brings these cases to us for resolution may be
cynically viewed by some as depictedby Congresswoman Shirley
Chisholm:

Politicsisabeautiful fraud that has been imposed on the
people for years whose practitioners exchange gilded
promises for the most valuable thing their victims own:
their votes. And who benefits the most? T he lawyers.

Shirley Anita Chisholm, Unbought and Unbossed, 1970. To
respond in that way would be a mistake.

While our nation's citizens have every right to be concerned,
exasperated, fatigued and even cynical, it is my fervent hope that
from these eventsthey will come to understand, if not appreciate,
the role of government's Third Branchin thelife of our precious
demacracy. Our basic function in this society is to provide a

Gen. Contractorsv. City of Jacksonville, Florida, 896 F.2d 1283, 1285-86 (11th
Cir. 1990) (explaining that the basisfor presumingirreparable injury in Cateand
Deerfield was that given the "intangible nature" of the violations alleged, the
plaintiffs could not effectively be compensaed by an award of monetary
damages). Cf. Richard Feiner & Co. v. Turner Entm't Co., 98 F.3d 33, 34 (2d
Cir. 1996) (irreparable harm presumed when plaintiff establishes a primafacie
case of copyright infringement).
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forum in which disputes both great and small (although to those
involved, adisputeisnever "small") can be decided in an orderly,
peaceful manner; and with a high level of confidence in the
outcome. Lawyers, as officers of the court, are integral to that
processinour adversarial system.

The right to vote---particularly for the office of President of
the United States, our Commander-In-Chief, ---is one of the most
central of our fundamental rightsin a democracy.®®Accordingly,
any dispute that has at its core the legitimacy of a presidential
election and impacts upon every citizen's right to vote, deserves
the most careful study, thought and wisdom that we can humanly
bring to bear on the issues entrusted to us. Thus, | feel compelled
to attest to the fact that my brother and sider judges have em-
braced this case with asense of duty, concern, and conscientious
hard work that is worthy of the issues before us.

®An executivelike the President has broad discretion; he has the power
to affect every voter, and thus every voter mustbe permitted to vote and to have
his ballot both counted and equally weighed. As the Supreme Court observed
in Anderson v. Celebrezze, 460 U.S. 780, 794-95, 103 S. Ct. 1564, 1573, 75 L.
Ed. 2d 547 (1983) (citations omitted):

In the context of a Preddential dection, state-imposed restricions
implicate auniquely importent national interest. Forthe Presidentand the
Vice President of the United States are the only eleded officials who
represent all the votersin the Nation. Moreover, the impact of the votes
cast in each State is affected by the votes cast for the various candidates
in other States. Thusin a Presidentid election a State's enforcement of
more stringent ball ot access requirements, including filing deadlines, has
an impact beyond its own borders. Similarly, the State has a less
important interest in regulating Presidential elections than statewide or
local elections, because the outcome of the former will be largely
determined by voters beyond the State's boundaries.
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Aware of the importance of these cases’” and the urgency
attendant to the issues presented, we decided to take these
disputesen banc that is, before the entire court of twelvejudges.®®
Moreover, utilizingaprocedurethatwe normally employ in death
penalty cases, wearranged through the clerksof thedistrict courts
involved to have copies of all filings there "lodged" (i.e., copies
provided) with us contemporaneously.® Hence, we have been able
to review and study the progress of the factual and legal matters
presented in these cases from their inception. Accordingly, long
before the anticipated notices of appeal were filed, formally
bringing them to us, we were about the study and review of the
legal issues to be resolved. Thus, the reader of our opinions® in
this case should undergand that our time for consideration has
been considerably longer than it might appear at first blush.

Just asthe electorate was divided in their good faith effort to
cast their votes for our nation's chief executive, the members of
this court have discharged their duty to interpret the law in the
context of this case in an unbiased and sincere effort. Inevitably

®These cases have arrived at the appropriate juncture and present
circumstancesare of such an extraordinary scope that the "challenge to a state
election risesto the level of a constitutional deprivation." Curry v. Baker, 802
F.2d 1302, 1314 (11th Cir. 1986). See Roe, 43 F.3d at 580, 585. Thedissent in
Roe opined that federal courts should not interject themselves into "state
election disputes unlessextraordinary circumstancesaffecting the integrity of
the state's el ection processare clearly present in ahigh degree." Id. at 585. | am
convinced, and surmise that the Supreme Court has concluded, that such a
situation confronts us now.

®Fed.R.App.P. 35(a)(2).
€911th Cir. R. 22-3.

All of our opinions are available to the public on the Internet at
www.call.uscourts.gov upon publication.
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the pundits will opine that ajudge's decision is somehow linked
tothepolitical affiliation of the President that appointed thejudge.
While we at all levels of the judiciary have come to expect this
observation we continue to regret that some "think" that is so. It
may betruethat ajudgésjudicial philosophy may reflect,to some
degree, the philosophy of the appointing President --- not a
surprising circumstance --- but to assume some sort of blind,
mindless, knee-jerk response based on the politics of a judge's
appointer does us and the rule of law a grave injustice. More
importantly it isjust wrong.

I would hope that a careful and thoughtful review of the
opinions of my brothers and sisters would dispel any suggegion
that their views on theimportant issues before us are anything but
theresult of daysof careful study and thoughtful analysis because
these opinions are nothing less. We have done our duty. | am
proud to be associated with my judicial colleagues that have been
called upon to discharge their respective constitutional obliga-
tions, albeit reluctanty both onthis court and the many other state
and federal courtsinvolved. Indeed these recent events have been
acivicslessonfor some particularly the young; but they havealso
been a reminder that our nation's system of governance has
weathered the test of time and tumult; the old three-legged stool™*
still stands erect and with sufficient strength to support the hopes
and dreams of our nation's citizens.

The revered and quotable jurig, Learned Hand, once ob-
served: "The spirit of liberty isthe spirit which isnot too sure that

"The three branches of our government, the Legislative, the Executive,
and the Judicial ("TheThird Branch"), have often been compared to the familiar
early American three-legged stool.
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it isright . . ."”? While not "right" about many things, | am
confident that we have given these matters the attention they
justly deserve and trust that, at |east, we havelaid the groundwork
for an informed decision by the justices of the United States
Supreme Court should they exercise their judgment to hear this
case. It is my hope that they do. We have done our best so that
they can do their best.

"?Thecorollary to that thought was expressed by the elder statesman from
Florida, Congressman Claude Pepper. "One has the right to be wrong in a
democracy." Cong. Rec. May 27, 1946.
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DUBINA, Circuit Judge, dissenting, in which TIOFLAT and
BIRCH, Circuit Judgesjoin:

| agree with themajority's digosition of theissues of absten-
tion, resjudicata, collateral estoppel, and mootness. | alsojoin and
concur fully in the dissenting opinions filed by Judges Tjoflat,
Birch, and Carnes. | dissent from the dispasition of the remaining
issuesdiscussedin the majority's opinion. Specifically, | disagree
with the notion that we cannot convert the preliminary injunction
and reach the merits of this case. See Thornburgh v. American
College of Obstetricians & Gynecologists, 467 U.S. 747 (1986).

As to the merits of this case, the legal principles set forth in
the cases of Moore v. Ogilvie, 394U.S. 814,23 L. Ed.2d 1, 89 S.
Ct. 1493 (1969), and Roe v. Alabama, 43 F.3d 574 (11th Cir.
1995), govern. Based on these principles, | would reverse the
judgment of the district court in this case.
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CARNES, Circuit Judge dissenting, inwhichTJOFLAT, BIRCH
and DUBINA, Circuit Judges join:

For the reasons set outin my opinionin Siegel v. Lepore, NoO.
00-15981, | dissent.
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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEV ENTH CIRCUIT

No. 00-15981

D. C. Docket No. 00-9009

NED L. SIEGEL,
GEORGETTE SOSA DOUGLAS, et al.,
Plaintiffs-Appellants,
versus
THERESA LEPORE,
CHARLESE. BURTON, et a.,
Defendants-Appellees.

Appeal from the United States District Court
for the Southern District of Florida

(December 6, 2000)

Before ANDERSON, Chief Judge, TIOFLAT,
EDMONDSON, COX, BIRCH, DUBINA, BLACK, CARNES,
BARKETT, HULL, MARCUS and WILSON, Circuit Judges.

PER CURIAM:

This is an appeal from the denial of a preliminary
injunction.

TheRepublican candidatesfor theoffices of Presidentand
Vice President of the United States, along with several registered
Florida voters, filed suit in federal court in Miami, seeking to
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enjoin four Florida counties from conducting manual recounts of
ballots cast for President of the United Statesin the November 7,
2000, election. The district court denied Plaintiffs’ request for
preliminary injunctiverelief, and Plaintiffsappeal . Forthereasons
stated below, we affirm.

On November 7, 2000, Florida voters cast ballots for
several offices, including votes for the twenty-five electors for
President and Vice-President of the United States. The following
day, theDivision of Electionsfor the State of Floridareported that
the Republican Party presdential ticket received 2,909,135 votes,
and the Democratic Party presidential ticket received 2,907,351
votes, for amargin of difference of 1,784, or 0.0299% of thetotal
Florida vote.

Under Floridalaw, county canvassing boardsare responsi-
ble for determining the number of votes cast for each candidate.
See Fla. Stat. § 102.141. If a candidate for office is defeated by
one-half of one percent or less of the votescast for suchoffice, the
canvassing board must order a recount. See id. § 102.141(4).
Pursuant to this statute, because the Presidential vote returns
reflected that the Democratic ticket was defeated by | ess than one-
half of one percent, the canvassing boards conducted automatic
recounts of the votes. After the automatic recounts, the Republi-
can ticket retained the majority of votes, although by a slimmer
margin. Under Floridalaw, amanual recount may berequested by
any candidate whose name appeared on the ballot, a political
committee that supportsor opposes an issuethat appeared on the
ballot, or a political party whose candidates’ names appeared on
the ballot. See Fla. Stat. § 102.166(4)(a). Such arequest must be
filed with the canvassing board within 72 hours after midnight of
the date the election was held, or before the canvassing board has
certified the challenged results, whichever is later. See id. 8
102.166(4)(b). The canvassing board may, but is not required to,
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grant the request. See id. 8 102.166(4)(c); Broward County
Canvassing Bd. v. Hogan, 607 So. 2d 508, 510 (Fla. Dist. Ct. App.
1992) (“ The statute clearly leaves the decision whether or not to
hold a manual recount of the votes as a matter to be decided
within the discretion of the canvassing board.”). The statutory
manual recount provision applies to all Florida counties. There-
fore, the procedure for requesting amanual recount isthe samein
all counties, although the decision of whether to conductamanual
recount would, of course, be made separately by each county’s
canvassing board.

Once authorized by a county canvassing board, a manual
recount must include “at leag three precincts and at least 1
percent of the total votes cast for such candidate.” Id. §
102.166(4)(d). The person requesting the recount choosesthree
precinctsto berecounted, and, if other precinctsarerecounted, the
canvassing board chooses the additional precincts. See id. If the
results of the manual recount indicate “an error in the vote
tabulation which could affect the outcome of the election, the
county canvassing board shall: (a) Correct the error and recount
the remaining precincts with the vote tabulation system; (b)
Request the Department of Stateto verify the tabulation software;
or (c) Manually recount all ballots.” Id. 8 102.166(5).

Floridalaw specifiesthe proceduresfor amanual recount.
Section 102.166(7) of the Florida Statutes provides that:

(@) The county canvassing board shall appoint as many
counting teams of at least two electors as is hecessary to
manually recount theballots. A counting team must have,
when possible, members of at least two political parties.
A candidate involvedin therace shall not bea member of
the counting team.

(b) If a counting team is unable to determine a voter's
intent in casting a ballot, the ballot shall be presented to
the county canvassing board for it to determinethevoter's
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intent.

In this case, the Florida Democratic Party filed requests
for manual recountsin Broward, Miami-Dade, Palm Beach, and
Volusia Counties on November 9, 2000, within the 72-hour
statutory deadline. The stated reasonsfor therequestsincluded the
closeness of the statewiderace and a concern that the vote totals
might not reflect the true will of Flarida voters. The apparent
practical effect of a manud recount is that some ballats which
were unreadable by machine due, for example, to voters' failure
to mark or punch the ballots in a machine-legible fashion, might
be read by human counters; and these votes could be added to the
totals for each candidate.

On November 11, 2000, registered voters Ned L. Siegel
from Palm Beach County, Georgette SosaDouglasfrom Broward
County, Gonzal o Dortafrom Miami-Dade County, CarrettaKing
Butler from Volusia County, Ddton Bray from Clay County,
James S. Higgins from Martin County, and Roger D. Coverly
from Seminole County, along with the Republican candidates for
President and Vice-President, George W. Bush and Richard
Cheney (collectively “Plaintiffs’), filed aComplaintand aMotion
for aTemporary Restraining Order and Preliminary I njunctionin
the district court for the Southern District of Florida

Plaintiffs sued members of the county canvassing boards
of Volusia, Palm Beach, Broward, and Miami-Dade Counties.?
Plaintiffs' Complaint alleged that the manual recounts violatethe
Fourteenth Amendment’ s guarantees of due process and equal

There are no state defendants in this case. In addition to the parties
mentioned above, the district court granted a motion by the Florida Democratic
Party to intervene, and the Florida Democratic Party is an intervenor-appellee
in this case on appeal. The Attorney General also appeared as an amicus at oral
argument to defend the constitutionality of the statute.
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protection, and deny and burden the First Amendment’s protec-
tion of votes and political speech.

Plaintiffs’ prayerforrelief intheir Complaint included the
following:

(a) Declaring that Defendants may not subject any
vote totals to manual recounts;

(b) In the alternative, declaring that Florida
Statute § 102.166(4) is unconstitutional to the extent it
does not limit the discretion of Defendants to conduct
manual recounts in this case;

(c) Declaring that Defendants should certify and
release forthwith all votetotal s that have been the subject
of two vote counts 9nce November 7, 2000;

(d) Declaring that theform of ballot usedin Palm
Beach County was valid;

(e) Declaring that any ballot punched or marked
for two Presidential candidates not previously counted
cannot now be counted;

(f) Consolidating or removing to this Court any
and all actionsfiled across the State of Florida purporting
to challenge the reaults of the November 7 statewide
election or otherwise delay thecertificationand rel ease of
those results and

(g) Granting such other and further relief as this
Court shall deem just and proper.

(Complaint at 16-17.)

The Motion for a Temporary Restraining Order and
Preliminary Injunction which Plaintiffsfiled with their Complaint
asked, inter alia, that the district court prohibit the county
canvassing boards from proceeding with manual recounts of the
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November 7th election reaults. Like the Complaint, this motion
contended that the manual recounts violate the First Amendment
and the Due Process and Equal Protection Clauses of the Four-
teenth Amendment.

The district court heard oral argument on the motion on
November 13, 2000, and Plaintiffs’ request for a preliminary
injunction was denied. On November 14, 2000, Plaintiffsfiled a
notice of appeal .2

During the pendency of this appeal, several Floridacases
were appeal ed to the Florida Supreme Court. In these cases some
plaintiffschallenged Florida Secretary of State KatherineHarris's
decision to refuse to accept the results of manual recounts
submitted by county canvassing boardsafter the statutory deadline
of 5:00 p.m. on November 14, 2000. On November 21, 2000, in
the consolidated cases of Palm Beach County Canvassing Bd. v.
Harris, Volusia County Canvassing Bd. v. Harris, and Florida
Democratic Party v. Harris, the Supreme Court of Floridadecided
that FloridaSecretary of State Harrismust accept thelate-reported
results of manual recounts from these counties submitted by the
evening of November 26, 2000. The Florida Supreme Court
expressly stated that neither party had raised as an issue on apped
the constitutionality of Florida's election laws, and it did not
address federal constitutional issues in itsopinion.?

On appeal, Plaintiffs filed an Emergency Motion for an

*The documents in this case were lodged in this Court as they were filed
in the district court. Pursuant to Federal Rule of Appellate Procedure 35, this
Court ordered that this case be heard initidly en banc. See Hunter v. United
States, 101 F.3d 1565, 1568 (11th Cir.1996) (en banc); Bonner v. City of
Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc).

3The United StatesSupreme Court recently vacated the FloridaSupreme
Court’s opinion. See Bush v. Palm Beach Canv. Bd., No. 00-836 (U.S. Dec. 4,
2000).
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Injunction Pending Appeal, asking this Court to prohibit the
county canvassing board Defendants from proceeding with
manual ballot recounts. Thismotionwasdenied without prejudice
on November 17, 2000. Among other things, we then said:

Both the Constitution of the United States and 3 U.S.C.
8 5 indicate that states have the primary authority to
determine the manner of appointing Presidential Electors
and to resolve most controversiesconcerning the appoint-
ment of Electors. The case law is to the same effect,
although, of course, federal courtsmay act to preserveand
decide claims of violations of the Constitution of the
United States in certain circumstances, especially where
a state remedy is inadequate. In this case, the State of
Floridahas enacted detailed election dispute procedures.
These procedures have been invoked, and are in the
process of being implemented, both in theform of admin-
istrative actions by state officials and in the form of
actions in state courts, including the Supreme Court of
Florida. It has been represented to us that the state courts
will address and resolve any necessary federal constitu-
tional issues presented to them, includingtheissuesraised
by Plaintiffsin this case. If so, then state procedures are
not in any way inadequate topreservefor ultimate review
in the United States Supreme Court any federal questions
arising out of such orders.

Order Denying Plaintiffs' Emergency Motion for Injunction
Pending Appeal, Touchston v. McDermott, No. 00-15985 (Nov.
17, 2000) (citations omitted).

Plaintiffs moved this Court to expedite the underlying
appeal, which motion we granted. This case is how before us on
the appeal of the district court’s denial of Plaintiffs' motionfor a
preliminary injunction. Plaintiffs ask this Court either to reverse
the district court’s decision, enjoin the canvassing board Defen-
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dants from conducting manual recounts or certifying election
results that include manual recounts, or order the deletion and/or
non-inclusion of final vote tabulations that reflect the results of
manual recounts.*

‘Plaintiffs’ request on appeal is thus broader than their request for an
injunction pending appeal, which asked only that we halt manual recountsthen
underway. To the extent that PlaintiffsS' request on appeal represents a petition
for permanent relief, we must decline to convert this appeal of a denia of a
preliminary injunction into a final hearing on the merits of Plaintiffs' claims.
Our review of such a case is normally limited to whether the district court
abused its discretion; however, werecognizethatan appell ae court under some
circumstances may decide the merits of a case in connection with its review of
adenial of apreliminary injunction. See Thornburgh v. American College of
Obstetricians & Gynecologists, 476 U.S.747, 755-56, 106 S. Ct. 2169, 2176
(1986).

In Thornburgh, the Supreme Courts said that “if a district court' s ruling
rests solely on a premise as to the applicable rule of law, and the facts are
established or of no controlling relevance, that ruling may be reviewed even
though the appeal is from the entry of apreliminary injunction.” Id. at 757, 106
S. Ct. at 2177. The Supreme Court affirmed the appellate court’s decision to
review the merits, rather than merely determine whether the district court had
abused its discreion by entering a preliminary injunction, where it had the
benefit of “*an unusually complete factual and legal presentation from which to
address the important constitutional issues at stake.”” Id. (quoting Thornburgh
v. American College of O bstetricians & Gyneco logists, 737F.2d 283, 290 (3d
Cir. 1984)). Additionally, the Supreme Court observedthat appellate review was
aided by three recent decisions from the same circuit on the constitutional
issues. See id. at753-54, 757, 106 S. Ct. at 2174-75, 2177. Thus, it stated that
“when the unconstitutionality of the particular state action under challenge is
clear,” an appellatecourt need not abstain fromaddressing themerits. /d. at 756,
106 S.Ct. & 2176. In 9 holding, however, the Supreme Court noted that “[a]
different situation is presented, of course, when there is no disagreement as to
the law, but the probability of success on the merits depends on facts that are
likely to emerge at trial.” Id. at 757 n.8, 106 S. Ct. at 2177 n.8 (citations
omitted).

This case clearly falls within this |atter category, and thus represents the
very situation in which the Supreme Court held that appellate revien was not
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This Court has carefully considered Plaintiffs appeal, as
well as the other documents filed, and has conferred en banc on
numerous occasons. We heard oral argument on December 5,
2000. Recognizing the importance of a resolution to this case, a
prompt decision on theappeal is required.

We first consider whether Rooker-Feldman bars our
exercise of subject matter jurisdiction over Plaintiffs' claims.

TheRooker-Feldmandoctrineprovidesthat federal courts,
other than the United States Supreme Court, have no authority to
review thefinal judgments of state courts. See District of Colum-
bia Court of Appeals v. Feldman, 460 U.S. 462, 486, 103 S. Ct.
1303, 1317 (1983); Rooker v. Fidelity Trust Co., 263 U.S. 413,
415-16, 44 S. Ct. 149, 150 (1923). The doctrine extends not only
to constitutional claims presented or adjudicated by a state court,
but alsoto claimsthat are “inextricably intertwined” with a state
court judgment. Feldman, 460 U.S.at 482n.16, 103 S. Ct.at 1315
n.16; Dale v. Moore, 121 F.3d 624, 626 (11th Cir. 1997). A
federal claim is inextricably intertwined with a state court

appropriate. The answer to the constitutional questions is anything but clear.
And, in stark contrast to Thornburgh, we have before us afactual record that is
largely incomplete and vigorously disputed. The district court based its ruling
on Plaintiffs' motion for apreliminary injunction solely on limited affidavits
and the submi ssion of few documents, including news mediareports. Moreover,
there was no discovery in this case, much less a trial or a plenary hearing, and
none of the scant evidence presented to the district court was tested by the
adversarial process of cross-examination. The controlling relevant facts are
fervently contested by the parties. These evidentiary infirmities are especially
problematic given tha Plantiffs’ major claims are as-applied challengesto the
Floridastatutes, argumentsthevalidity of which depends uponthe devel opment
of acomplete evidentiary record. Mere expediency does not warrant this Court
reachingthe merits of Faintiffs’ claimsinthe absenceof the necessary evidence
by which to do so. Therefore, applying the reasoning of Thornburgh, the
circumstances of thiscaseasit currently stands require usto deny their request.
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judgment “if thefederal claim succeeds only to the extent thatthe
state court wrongly decided the issues before it.” Pennzoil Co. v.
Texaco, Inc., 481 U.S. 1, 25, 107 S. Ct. 1519, 1533 (1987)
(Marshall, J., concurring).

In light of the United States Supreme Court’s decision
vacating the Florida Supreme Court’s November 21, 2000,
decision, it is unclear at the moment that any final judgments
giving rise to Rooker-Feldman concerns now exist. See Bush v.
Palm Beach County Canv. Bd., No. 00-836 (U.S. Dec. 4, 2000).
No party has called to our attention any final judgments in the
Floridastate courts upon which a Rooker-Fel dman bar reasonably
could be based as to these Plaintiffs.® Thus, we conclude that
Rooker-Feldman does not bar Plaintiffs from bringing these
particular constitutional challenges to the implementation of
Florida’ s manual recount provision.

Defendants Broward, Palm Beach, and Volusia County

®For similar reasons, we conclude that neither res judicata nor collateral
estoppel bars our consideration of the issue of the constitutionality of Florida's
statutory manual recount provision. We look to Florida law to determine the
application of these preclusive doctrines. See Migra v. Warren City Sch. Dist.
Bd. of Educ.,465U.S. 75, 81, 104 S. Ct. 892, 896 (1984)(holding that underthe
Full Faith and Credit Act, afederal court must give the same preclusive effect
to a state court judgment as another court of that stae would give). Florida
adheres to the traditional requirement of mutuality of partiesin its application
of resjudicata. See Albrecht v. State of Florida, 444 So. 2d 8, 11 (Fla. 1984);
State Street Bank & Trust Co. v. Badra, 765 So. 2d 251, 253 (Fla. Dist. Ct. App.
2000) (citing Youngblood v. Taylor, 89 So. 2d 503, 505 (Fla.1956)). Theparties
to this case are not the same parti es that appeared before the Florida Supreme
Court. Florida similarly requires mutuality of parties in the application of
collateral estoppel. See Stogniew v. McQueen, 656 So. 2d 917, 919-20 (Fla.
1995). Further, the doctrine of oollateral estoppel barsidentical paties from
relitigaing only those issuesthat have previously been decided between them.
See Mobil Oil Corp.v. Shevin, 354 S0.2d 372, 374 (Fla.1977). Where, as here,
theissue in disputehas not been fully litigated, the doctrineis inapplicable We
therefore conclude that neither res judicata nor collateral estoppel bars our
review of theconstitutiondity of Florida’s manual recount provision.
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Canvassing Boards also argue that this case is moot because the
manual recounts have been completed and the boards havefiled
their certified vote tabulations with the Elections Canvassing
Commission. However, we conclude that this case is not moot.

Articlelll of the Constitution limitsfederal courtjurisdic-
tion to live cases or controversies, and the “ case-or-cortroversy”
requirement “subsists through all stages of federal judicial
proceedings, trial and appellate.” Lewis v. Continental Bank
Corp., 494 U.S. 472, 477, 110 S. Ct. 1249, 1253 (1990). This
Court has hdd that “[a] claim for injunctive relief may become
moot if: (1) it can be said with assurance that there is no reason-
able expectation that the alleged violation will recur and (2)
interim relief or events have completely and irrevocably eradi-
cated the effects of the alleged violation.” Reich v. Occupational
Safety & Health Review Comm 'n, 102 F.3d 1200, 1201 (11th Cir.
1997).

We conclude that neither of these elementsis satisfied in
this case. The Democratic candidate, Vice President Gore, and
others are currently contesting the election results in various
lawsuits in numerous Florida state courts. There are still manual
recount votesfrom at least Volusia and Broward Counties in the
November 26th official electionresultsof the Florida Secretary of
State.® In view of the complex and ever-shifting circumstances of
the case, we cannot say with any confidence that nolive contro-
versy is before us.’

®There may also be some manual recount votes in those resultsfrom a
number of other Florida counties such as Seminole, Gadsden, and Polk.

"Read broadly, Plaintiffs’ request for injunctive relief can be interpreted
as request that Defendants be ordered to certify only those vote totals that
resulted from machine recounts. Because Florida Secretary of State Harris has
certified the election results and because sheis notyet aparty to this appeal, we
note that there is some question whether this Court could order the requested
relief once the Defendant canvassing boards have completed their manual
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V.

Defendants arguethat we shouldabstain fromhearingthis
case under Burford v. Sun Oil Co., 319 U.S. 315,63 S. Ct. 1098
(1943), or under Railroad Comm’n of Tex. v. Pullman Co., 312
U.S. 496, 61 S. Ct. 643 (1941). We conclude that abstention is not
appropriate in this case.

The Burford abstention doctrine allowsafederal court to
dismiss a case only if it presents difficult questions of state law
bearing on policy problems of substantial public import whose
importance transcends the result in the case then at bar, or if its
adjudication in a federal forum would disrupt state efforts to
establish a coherent policy with respect to a matter of substantial
public concern. See Boyes v. Shell Oil Prods. Co., 199 F.3d 1260,
1265 (11th Cir. 2000) (citing New Orleans Pub. Serv., Inc. v.
Council of the City of New Orleans, 491 U.S. 350, 361, 109 S. Ct.
2506, 2514 (1989)). A central purpose furthered by Burford
abstention is to protect complex state administrative processes
from unduefederal interference. See New Orleans Pub. Serv., 491
U.S. at 362, 109 S. Ct. at 2515. The case before us does not
threatento undermine all or asubstantial part of Florida’ sprocess
of conducting elections and resolving election disputes. Rather,
Plaintiffs’ claimsin this case target certain discrete practices set
forth in a particular state statute. Further, Burford is implicated
when federal interference would disrupt a state’s effort, through
itsadministrative agencies, to achieve uniformity and consistency
in addressing a problem. See, e.g., Quackenbush v. Allstate Ins.
Co., 517 U.S. 706, 727-28, 116 S. Ct. 1712, 1727 (1996). This
case does not threaten to undermine Florida’ s uniform approach
to manual recounts; indeed, the crux of Plaintiffs’ complaintisthe
absence of strict and uniform standardsfor initiating or conduct-

recounts and have certified their vote totals to the state Elections Canvassing
Commission. However, because we deny Plaintiffs motion for a preliminary
injunction, we need not address this issue.
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ing such recounts. Finally, we note that Burford abstention
represents an “extraordinary and narrow exception to the duty of
a District Court to adjudicate a controversy properly before it.”
County of Allegheny v. Frank Mashuda Co.,360U.S. 185, 188,79
S. Ct. 1060, 1063 (1959). We do not believe that the concerns
raised by Defendantsin this case justify our abstention under this
narrow doctrine.

Perhaps the most persuasive justification for abstention
advanced by Defendantsisbased on Pullman, 312 U.S. 496,61 S.
Ct. 643; however, we conclude that abstention under this doctrine
would not be appropriate. Under the Pullman abstention doctrine,
afederal court will defer to “state court resolution of underlying
issuesof statelaw.” Harman v. Forssenius, 380 U.S. 528, 534, 85
S. Ct. 1177, 1181 (1965). Two elements must be met for Pullman
abstention to apply: (1) the case must present an unsettled
guestion of statelaw, and (2) the quegion of gate law must be
dispositiveof the case or would materially alter the constitutional
guestion presented. See id. at 534, 85 S. Ct. at 1182. The purpose
of Pullman abstentionisto“avoid unnecessary frictionin federal -
state functions, interference with important state functions,
tentative decisions on questions of state law, and premature
constitutional adjudication.” /d. Because abstentionis discretion-
ary, it is only appropriate when the question of state law can be
fairly interpreted to avoid adjudication of the constitutional
guestion. See id. at 535, 85 S. Ct. at 1182.

Plaintiffsclaim that Florida’ smanual recount provisionis
unconstitutional because the statute does not provide sufficient
standardsto guide the discretion of county canvassing boards in
granting a request for a manual recount or in conducting such a
recount. There has been no suggestion by Defendants that the
statuteisappropriately subject toamorelimited construction than
the statute itself indicates.

Our conclusion thatabstentionisinappropriateis strength-



74a

ened by the fact that Plaintiffs allege a constitutional violation of
their voting rights. In considering abstention, we must take into
account the nature of the controversy and theimportance of the
right allegedly impaired. See Edwards v. Sammons, 437 F.2d
1240, 1243 (5th Cir. 1971) (citing, asexamplesof caseswherethe
Supreme Court referred to the nature of the right involved in
upholding arefusal to abstain, Harman, 380 U.S. at 537, 85 S. Ct.
at 1183 (voting rights); Griffin v. County Sch. Bd. of Prince
Edward County, 377 U.S. 218, 84 S. Ct. 1226 (1964) (school
desegregation); Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct. 1316
(1964) (First Amendment rights)). Our cases have held that voting
rights cases are particularly inappropriate for abstention. See
Duncan v. Poythress, 657 F.2d 691, 697 (5th Cir. Unit B 1981)
(stating that while an alleged denial of voting rights does not
preclude federal abstention, Supreme Court precedent indicates
that a federal court should be reluctant to albstain when voting
rightsareat stake); Edwards, 437 F.2d at 1244 (statingthe general
rule that abstention is not appropriate “in casesinvolving such a
strong national interest as the right to vote”). In light of this
precedent, the importance of the rights asserted by Plaintiffs
counsel sagainst our abstentionin thiscase; although, asdiscussed
below, we are mindful of the limited role of the federal courtsin
assessing a state’ s electoral process.

We therefore conclude that abstention is not appropriate.
V.

This is an appeal from the denial of a preliminary
injunction. Plaintiffs state two main claims. First, Plaintiffsague
that Florida’s manual recount scheme, and particularly Fla. Stat.
§102.166(7), isunconstitutional because it containsno standards
for when a ballot not read by the machine may be counted. They
describe their claim as an “as-applied” challenge based on the
allegedly standardless and partisan applicaion of the (allegedly
facially standardless) statute in Palm Beach, Broward, Dade, and
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Volusia Counties. Plaintiffs’ chief objection is that different
criteria used by different counties, or by different election
officials within a county, may mean that the same ballot rejected
inoneinstanceisaccepted in another instance, or viceversa. They
contend that such unequal treatment viol ates the Equal Protection
Clause and that the lack of g¢andards by itsdf violates the Due
Process Clause. Plaintiffs also contend that the absence of
statutory standards for when a manual recount occurs permits
arbitrary and partisan decid on-making, exacerbatesthe potential
for unequal treatment of ballots, and thus warrants a federal
court’ s intervention.

Second, Plaintiffs assert that they are denied due process
and equal protection because, under Fla. Stat. § 102.166(4),
ballotsin one county may be manually recounted while ballotsin
another county are not. They contend that, as a result, similarly
situated voters will not be treated similarly based purely on the
fortuity of where they reside; a ballot that would be counted in
one county pursuant to a manual recount may not be counted
elsewhere because that voter’'s county did not conduct such a
recount.

Defendants, aswell asthelntervenor-Appellee, disputeall
of these contentions. They argue that Florida law does contain
constitutionally adequate standardsfor eval uatingwhen amanual
recount should occur and for evaluating the ball ots during such a
recount, and that Plaintiffs’ as-applied claim fails because no
record evidence showsthat those standards have been employed
in an arbitrary or partisan fashion. They also maintain that
allowing decisions to be made on whether a manua recount
occurs on a county-by-county basis is reasonable and consistent
with the approach taken by other states, and that in any event no
constitutional violation is present for many reasons, uch asthere
isno record evidence indicating that a recount request wasmade
and accepted in one Florida county while a request made in a
different county was rejected. More generally, they raise a series
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of arguments for the proposition that Plaintiffs’ challenge to
Florida' s election laws doesnot rise to alevel that would warrant
federal intervention.

The district court, weighing the parties arguments,
determined that Plaintiffs had failed to show a substantial
likelihood of success on the merits. We have reviewed the
competing arguments. To some extent, our consideration of these
arguments is shaped by thepractical difficulties of marshaling an
adequate record when ongoing and unexpected events continually
alter the key facts. In this case, only limited affidavits and a few
documents were introduced into the record before the district
court. No formal discovery hasbeen undertaken, and, asyet, no
evidentiary hearing has been held in this case. Many highly
material allegationsof factsarevigorously contested. Preliminary
injunction motions are often, by necessity, litigated on an
undeveloped record. But an undeveloped record not only makes
it harder for aplaintiff to meet hisburden of proof, italso cautions
against an appellate court stting asidethedistrict court’ sexercise
of its discretion.

However, we need not decide the merits of the case to
resolvethisappeal, and therefore, do not decide them at thistime.
The district court rejected Plaintiffs’ preliminary injunction
motion not only because it found no likelihood of success on the
merits, but also on the separate and independent ground that
Plaintiffs had failed to show that irreparable injury would result
if no injunction were issued. We may reverse the district court’s
order only if there was a clear abuse of disretion. See, e.g.,
Carillon Importers, Ltd. v. Frank Pesce Int’l Group Ltd., 112 F.3d
1125, 1126 (11th Cir. 1997) (per curiam); Revette v. International
Ass 'n of Bridge, Structural & Ornamentallron Workers, 740 F.2d
892, 893 (11th Cir. 1984) (“The district court’s decision will not
be reversed unlessthere is a clear abuse of discretion.”); Harris
Corp. v. National Iranian Radio & Television, 691 F.2d 1344,
1354 (11th Cir. 1982). Because Plaintiffs still have not shown
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irreparable injury, let alone that the district court clearly abused
its discretion in finding no irreparable injury on the record then
beforeit, thedenial of the preliminary injunction must be affirmed
on that basis alone.

A district court may grant injunctive relief only if the
moving party shows that: (1) it has a substantial likelihood of
success onthe merits; (2) irreparableinjury will be suffered unless
the injunction issues; (3) the threatened injury to the movant
outweighs whatever damage the proposed injunction may cause
the opposing party; and (4) if issued, the injunction would not be
adverse to the public interest. See McDonald’s Corp. v. Robert-
son, 147 F.3d 1301, 1306 (11th Cir. 1998) (dting A4/l Care
Nursing Serv., Inc. v. Bethesda Mem’l Hosp., Inc., 887 F.2d 1535,
1537 (11th Cir. 1989)). In this Circuit, “[a] preliminary injunction
isan extraordinary and drastic remedy not tobe granted unlessthe
movant clearly established the ‘ burden of persuasion’” asto each
of the four prerequisites. 1d. (internal citation omitted); see also
Texas v. Seatrain Int’l, S.A., 518 F.2d 175, 179 (5th Cir. 1975)
(grant of preliminary injunction “isthe exception rather than the
rule,” and plaintiff must clearly carry the burden of persuasion).?

A showing of irreparable injury is “‘the sine qua non of
injunctiverelief.”” Northeastern Fla. Chapter of the Ass 'n of Gen.
Contractors v. City of Jacksonville, 896 F.2d 1283, 1285 (11th
Cir. 1990) (quoting Frejlach v. Butler, 573 F.2d 1026, 1027 (8th
Cir. 1978)); see also Doran v. Salem Inn, Inc., 422 U.S. 922,931,
95 S. Ct. 2561, 2568 (1975) (“The traditional standard for
granting a preliminary injunction requires the plaintiff to show
that in the absence of its issuance he will suffer irreparable
injury.”); Robertson, 147 F.3d at 1306 (plaintiff must show
“irreparable injury will be suffered”); Harris Corp., 691 F.2d at

8TheEleventh Circuit, in Bonner v. City of Prichard, 661 F.2d 1206, 1209
(11th Cir. 1981) (en banc), adopted as precedent decisions of the former Fifth
Circuit rendered prior to October 1, 1981.
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1356-57 (concluding that district court “did not abuse its discre-
tioninfinding asubgantial likelihood of irreparableinjury to[the
plaintiff] absent an injunction™); Deerfield Med. Ctr. v. City of
Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981) (to begranted
a preliminary injunction plaintiffs must show “a substantial
likelihood that they would suffer irreparable injury”).’

Significantly, even if Plaintiffs establish a likelihood of
success on the merits, the absence of a substantial likelihood of
irreparable injury would, standing alone, make preliminary
injunctive relief improper. See Snook v. Trust Co. of Georgia
Bank of Savannah, N.A., 909 F.2d 480, 486 (11th Cir. 1990)
(affirming denial of preliminary injunction even though plaintiff
established likelihood of prevailing because plaintiff failed to
meet burden of provingirreparable injury); City of Jacksonville,
896 F.2d at 1285 (reversing preliminary injunction based solely
on plaintiff’s failure to show irreparable injury); Flowers Indus.
v. FTC, 849 F.2d 551, 552 (11th Cir. 1988) (same); United States
v. Lambert, 695 F.2d 536, 540 (11th Cir. 1983) (affirming denial
of preliminary injunction and stating that a plaintiff’s“successin
establishing a likelihood it will prevail on the merits does not
obviate the necessity to show irreparable harm”). As we have
emphasized on many occasions, the asserted irreparable injury
“must be neither remote nor speculative, but actual and immi-
nent.” City of Jacksonville, 896 F.2d at 1285 (quoting Tucker
Anthony Realty Corop. v. Schlesinger, 888 F.2d 969, 973 (2d Cir.
1989)); accord, Chacon v. Granata, 515 F.2d 922, 925 (5th Cir.

*We have occasionally spoken of requiring a substantial “threat” of
irreparable harm. See Haitian Refugee Ctr., Inc. v. Baker, 949 F.2d 1109, 1110
(11th Cir. 1991) (per curiam). We do not read those opinions, however, as
intending to relax thetraditiond standard - stated by the Supreme Court -- that
aplaintiff must show either that he will suffer, or faces a substantial likelihood
that hewill suffer, irreparableinjury. See e.g., Doran, 422 U.S. at 931, 95 S. Ct.
at 2568. In any event, the outcome is the same even using substantial “threat”
as the benchmark.
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1975) (“Aninjunctionisappropriateonly if the anticipated injury
isimminent and irreparable.”).

At this time, Plaintiffs cannot demonstrate a threat of
continuing irreparable harm. At the moment, the candidate
Plaintiffs(Governor Bush and Secretary Cheney) are suffering no
serious harm, let alone irreparable harm, because they have been
certified asthe winners of Florida' s dectoral votesnotwithstand-
ing the inclusion of manually recounted ballats. Moreover, even
if manual recounts were to resume pursuant to a state court
order," it is wholly speculative as to whether the results of those
recounts may eventually place Vice President Gore ahead. See
Church v. City of Huntsville, 30 F.3d 1332, 1337 (11th Cir. 1994)
(“a party has standing to seek injunctive relief only if the party
alleges, and ultimately proves areal and immediate -- as opposed
to amerely conjectural or hypothetical -- threat of futureinjury”).
At the moment it also remains specul ativewhether such an order
may be forthcoming. Indeed, the Florida Circuit Court in Leon
County considering the Vice President’s contes to the final
certification has now denied the Vice President’s reques for
resumption of manual recounts as part of itsbroader judgment in
the entire contest action. This development reinforces that the
candidate Plaintiffs are suffering no serious harm. Moreover, as
noted earlier, the United States Supreme Court has now vacated
the Florida Supreme Court’ sdecision, raigng still further doubt
about the likelihood of any substantial injury. Nor are the voter
Plaintiffs (all of whom allege that they voted for Governor Bush
and Secretary Cheney) suffering seriousharm or facing i mminent
injury. No voter Plaintiff claims that in this election he was
prevented from registering to vote, prevented from voting or
prevented from voting for the candidate of his choice. Nor does

Thiscaseinvolvesdiscretionary recounts orderedby county canvassing
boards. A recount ordered by a state court under state law in a contest
proceeding might beasubstantially different case, raising differentlegal i ssues.
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any voter claim that hisvote was rejected or not counted. The
cases called to our attention by the parties that have warranted
immediate injunctive relief have invaved these kind of circum-
stances. Even assuming Plaintiffs can assert some kind of injury,
they have not shown thekind of seriousand immediateinjury that
demands the extraordinary relief of a preliminary injunction.
Additionally, any alleged voter injury, unrelated to the outcome
of the election certified by the Florida Secretary of State, can be
adequately remedied later. And although these Plaintiffs assert
that Florida’ sexisting manual recount scheme must beinvalidated
for now and in the future, no one suggeststhat another election
implicating those procedures is underway or imminent.

Plaintiffs' other allegations of irreparable injuries to
justify a preliminary injunction are unconvincing. The candidate
Plaintiffs contend that if the manual recounts are allowed to
proceed, simply rejecting the results of those recounts after the
conclusion of this case will not repair the damage to the legiti-
macy of the Bush Presidency caused by *“ broadcasting” theflawed
results of arecount that put Vice President Gore ahead. But the
pertinent manual recounts have already been concluded, and the
results from those recounts widely publicized. Moreover, we
reject the contention that merely counting ballots gives rise to
cognizable injury.

Plaintiffs also contend that a violation of constitutional
rights always constitutes irreparable harm. Our case law has not
gonethat far, however. See, e.g., City of Jacksonville, 896 F.2d at
1285 (“No authority from the Supreme Court or the Eleventh
Circuit has been citedto usfor the proposition that the irreparable
injury needed for a preliminary injunction can properly be
presumed from asubstantially likely equal protectionviolation.”);
Cunningham v. Adams, 808 F.2d 815, 821-22 (11th Cir. 1987)
(affirming denial of preliminary injunction in action alleging
Fourteenth Amendment violations, and finding no abuse of
discretion in district court’s rejection of the plaintiff’s argument
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that “irreparable injury will be presumed where there has been a
violation of substantive constitutional rights”); see also Hohe v.
Casey, 868 F 2d 69, 73 (3d Cir. 1989) (“ Constitutional harmisnot
necessarily synonymous with the irreparable harm necessary for
issuanceof apreliminary injunction.”). Theonly areas of constitu-
tional jurisprudence where we have said that an on-going viola-
tionmay be presumed to causeirreparableinjury involvetheright
of privacy and certain First Amendment claims establishing an
imminent likelihood that pure speech will bechilled or prevented
altogether. See City of Jacksonville, 896 F.2d at 1285 (citing Cate
v. Oldham, 707 F.2d 1176, 1189 (11th Cir. 1983) and Deerfield
Med. Ctr., 661 F.2d at 338); see also Hohe, 868 F.2d at 72-73
(“[T]he assertion of First Amendment rights does not automati-
caly require a finding of irreparable injury, thus entitling a
plaintiff to a preliminary injunction if he shows a likelihood of
success on the merits. Rather, . . . it isthe ‘direct penalization, as
opposed to incidental inhibition, of First Amendment rights
[which] constitutesirreparableinjury.’”) (quoting Cate, 707 F.2d
at 1188)). This is plainly not such a case. Cf. City of Mobile v.
Bolden, 446 U.S. 55, 76, 100 S. Ct. 1490, 1505 (1980) (constitu-
tional right to vote, and the principle of equality among voters, is
conferred by the Equal Protection Clause of the Fourteenth
Amendment) (citing Reynolds v. Sims, 377 U.S. 533, 84 S. Ct.
1362 (1964)).

Simply put, this principle is the law: we may reverse a
district court’ sdenial of apreliminary injunctionif and only if we
find that the court clearly abused its discretion.'* Our review,

“The district court did not peg its finding of no irreparable harm to any
incorrect legal principle. On the contrary, the district court found that, on the
record presented to it, no irreparable harm had been proved. See Siegel v.
LePore, 2000 WL 1687185 (S.D. Fla. Nov. 13, 2000), at *8 (“In addition, we
find Plaintiffs' alleged injuries on an as-applied basis to be speculative, and far
from irreparable, at this stage in the electord recount process . . . . The
inconclusivestate of theserecount processes coupled with their different factual
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therefore, must be highly deferential. See, e.g., Carillon Import-
ers, 112 F.3d at 1126 (“The review of adistrict court’s decison
to grant or deny a preliminary injunctionis extremely narrow in
scope.”); Revette, 740 F.2d at 893 (“ Appellate review of such a
decision is very narrow.”). As we have explained:

This limited review is necessitated because the grant or
denial of apreliminary injunction isamost always based
on an abbreviated set of facts, requiring adelicate balanc-
ing of the probabilities of ultimate success at final hearing
with the consequences of immediate irreparable injury
which could possibly flow from the denial of preliminary
relief. Weighing these considerationsistheresponsibility
of the district court.

Id. (quoting Gray Line Motor Tours, Inc. v. City of New
Orleans, 498 F.2d 293, 296 (5th Cir. 1974)) (internal quotation
marks and additional citation omitted). The abuse-of-discretion
standard, therefore, serves an important and vital purpose.

In the case now before us, the district court expressly
found that Plaintiffs did not meet their burden of showing that
immediateirreparableharmwould resultif preliminary injunctive
relief were not entered. It did so largely becausethe limited record
before it did not support Plaintiffs' claims of harm. That critical
finding remains just as compelling, and the irreparability of the
alleged injury isno more established, today.

Accordingly, we cannot say that the digrict court abused
its broad discretion in finding that Plaintiffs did not meet their
burden of showing at |eas a substantial likelihood of irreparable
injury. Because proof of irreparable injury is an indispensable
prerequisiteto apreliminary injunction, Plaintiffs arenot entitled
to a preliminary injuncion at this time; and the district court’s

postures counsels against preliminary uniform injunctive relief at thistime.”).
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order must be affirmed. See, e.g., Canal Authority v. Callaway,
489 F.2d 567, 574 (5th Cir. 1974) (“[W]here noirreparableinjury
is alleged and proved, denial of a preliminary injunction is
appropriate.”). The Court does not at this time decide the merits
of Plaintiffs' constitutional arguments.*

AFFIRMED.

2A decision by the Court on the likelihood of success would require the
Court toreach,in somesense, constitutional questions. Evenfor those of uswho
believethat therecord will not support asubstantial likelihood of success on the
merits, it is a“fundamental and longstanding principle of judicial restraint . . .
that courts avoid reaching congitutional questions in advance of the necessity
of deciding them.” Lyng v. Northwest Indian Cemetery Protective Ass’n, 485
U.S. 439, 445, 108 S. Ct. 1319, 1323 (1988). Given our vien on the issue of
injury, no necessity is present here.
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ANDERSON, Chief Judge, concurring specially:

I joinin the opinion of the Court. | subscribe to the entire
opinion including, inter alia, the holding and reasoning that
Plaintiffshavefailed to demonstrate irreparableinjury. Although
| agreethat judicial restraint cautions against the court’ s address-
ing constitutional issues unless necessary, it does not seem
inappropriate for me in light of the extensive dissents, to discuss
my own views about the likelihood of success on the merits of
Plaintiffs' constitutional issues.

[. LIKELIHOOD OF SUCCESS

A. Standard of Review

A party seeking a preliminary injunction must establish
thefollowingfour elements: (1) asubstantial likelihood of success
on the merits; (2) asubstantial threat of irreparableinjury; (3) that
itsown injury outweighstheinjury to the nonmovant; and(4) that
theinjunction would not disservethe public interest. See Haitian
Refugee Center, Inc. v. Baker, 949 F.2d 1109, 1110 (11th Cir.
1991).

| note at the outset that the scope of this review of the
district court’ sdenial of injunctiverelief islimited to whether the
district court abused its discretion. See Sierra Club v. Georgia
Power Co., 180 F.3d 1309, 1310 (11th Cir. 1999) (“The grant or
denial of a preliminary injunction is a decision within the sound
discretion of the district court.”). The district court must exercise
its discretion “in deciding upon and delicately balancing the
equities of the parties involved.” United States v. Lambert, 695
F.2d 536, 539 (11th Cir. 1983) (quoting Tatum v. Blackstock, 319
F.2d 397, 401-02 (5th Cir. 1963)). In this review, | adopt the
district court's findings of fact unless clearly erroneous, but |
review de novo jurisdictional issuesand issues of law. See SEC v.
Unique Financial Concepts, Inc., 196 F.3d 1195, 1198 (11th Cir.
1999). “Becauseapreliminary injunctionis‘an extraordinary and
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drasticremedy,’ itsgrant isthe exception rather than the rule, and
plaintiff must clearly carry the burden of persuasion.” Lambert,
695 F.2d at 539 (quoting Texas v. Seatrain Int’l, S.A., 518 F.2d
175, 179 (5th Cir. 1975)).

B. Constitutional Delegation of Authority to the States

The Constitution delegates to the states the authority to
establish and implement procedures for selecting Presidential
electors. The Constitution provides that “[e]lach State shall
appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors. . ..” U.S. Const. art. Il, 81, cl. 2 The
United States Code provides that the timely appointment of
Presidential electors pursuant to state law is conclusive. See 3
U.S.C. 8 5 The Supreme Court has confirmed this broad
delegation of power to the states, subject to the limitation that a
state may not exercise this power in a manner that violates

BArticle 11, Section 1, Clause 2 of the Constitution provides:

Each State shall appoint, in such Manner as the Legislature thereof may
direct, aNumber of Electors, equal to the whole Number of Senators and
Representatives to which the Stae may be entitled in the Congress: but
no Senator or Representative, or Person holding an Office of Trust or
Profit under the United States, shall be appointed an Elector.

3 U.S.C. § 5 provides:

If any State shall have provided, by laws enacted prior to the day fixed for
the appointment of the electors, for its final determination of any
controversy or contest concerning the appointment of all or any of the
electors of such State, by judicial or othe methods or procedures, and
such determination shall havebeen made at |eag six days before thetime
fixed for the meeting of the electors, such determination made pursuant
to such law so existing on said day, and madeat least Sx days prior to
said time of meeting of the electors, shall be conclusive, and shall govern
in the counting of the electoral votes asprovided in the Constitution, and
as hereinafter regulated, so far as the ascertainment of the electors
appointed by such Stae is concemed.



86a

specific provisions of the Constitution of the United States. See
McPherson v. Blacker, 146 U.S. 1, 13 S. Ct. 3 (1892). See also
Andersonv. Celebrezze, 460 U.S. 780, 796 n.18, 103 S. Ct. 1564,
1573 n.18 (1983) (stating that “[t]lhe Constitution expressly
delegates authority to the States to regulate the election of
Presidential electors,” but that thisdoes not give statesthe power
to impose unconstitutional burdens ontheright to vote); Williams
v. Rhodes, 393 U.S. 23, 29, 89 S. Ct. 5, 9 (1968) (stating that the
extensive powers granted to the states to pass laws regulating the
selection of electorsis subject to the limitation that these powers
“may not be exercised in a way that violates other specific
provisions of the Constitution”); Duncan v. Poythress, 657 F.2d
691, 699 (5th Cir. Unit B 1981) (stating that while the Constitu-
tion provides no guarantee against innocent irregularities inthe
administration of state elections, in rare situations where state
el ection procedures undermine the basic fairness and integrity of
the democratic system, a constitutional violation exists).

While the unconstitutional exercise of state power is
prohibited, the Supreme Court has recognized that a state’s
regulationsgoverning the electoral processwill inevitably impact,
in a manner that may burden or restrict, its citizens' exercise of
their right to vote. See Burdick v. Takushi, 504 U.S. 428, 433,112
S. Ct. 2059, 2063 (1992); Anderson, 460 U.S. at 788, 103 S. Ct.
at 1570. The Supreme Court has acknowledged that such restric-
tions are necessary “if [elections] are to be fair and honest . . . .”
Storerv. Brown, 415 U.S. 724,730, 94 S. Ct. 1274, 1279 (1974).
In the context of a Presidential election, the Supreme Court has
confirmed that a state’ sinterest in conducting an orderly and fair
electionis*generally sufficient tojustify reasonabl e, nondiscrimi-
natory restrictions.” Anderson, 460 U.S. at 788, 103 S. Ct. at
1570.

To preserve the esential balance between states’ power
to govern electionsand voters' constitutional rights, the Supreme
Court has developed a flexible standard to use in assessing
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constitutional challenges to a state’ sregulation of elections. The
Supreme Court described this standard succinctly in Burdick v.
Takushi, 504 U.S. 428, 112 S. Ct. 2059 (1992):

[W]hen [First and Fourteenth Amendment] rights are
subjected to severe restrictions, the regulation must be
narrowly drawn to advance a state interest of compelling
importance. But when a state election law provision
imposes only reasonable, nondiscriminatory restrictions
upon the First and Fourteenth Amendment rights of
voters, the State's important regulatory interests are
generally sufficient to justify the restrictions.

Id. at 434, 112 S. Ct. at 2063 (internal quotation marks and
citations omitted).

Our Circuit’s precedent addressing constitutional chal-
lenges to state election processes has reflected comparable
deference to state regulation of elections. We have held that the
scope of voters' exercise of their right to vote is restricted in the
state election context by considerations of “[t]he functional
structure embodied in the Constitution, the nature of the federal
court system and the limitations inherent in the concepts both of
limited federal jurisdiction and the remedy afforded by section
1983 . ..." Gamza v. Aguirre, 619 F.2d 449, 452-53 (5th Cir.
1980);*° see also Curry v. Baker, 802 F.2d 1302, 1314 (11th Cir.
1986) (“Although federal courts closely scrutinize date laws
whose very design infringes on therights of voters, federal courts
will not intervene to examine the validity of individual ballots or
supervise the administrative details of alocal election. Only in
extraordinary circumstances will a challenge to a state election
risetothelevel of aconstitutional deprivation.”) (internal citation

5The Eleventh Circuit, in the en banc decision Bonner v. City of
Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981), adopted as precedent decisons
of the former Fifth Circuit rendered prior to October 1, 1981.
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omitted); Duncan, 657 F.2d at 701. We have emphasized that
federal court intervention is not appropriate in “garden variety”
disputes over election irregularities, but that redress of alleged
constitutional injuriesis appropriateif “theelection processitself
reachesthe point of patent and fundamental unfairness.. ..” Roe
v. Alabama, 43 F.3d 574, 580 (11th Cir. 1995) (quoting Curry,
802 F.2d at 1315).

These principles guide my analysis of the Plaintiffs
likelihood of successintheir constitutional challengesto Florida's
electionlaws. The Plaintiffsargue on appeal that thedistrict court
erred by refusing to enjoin the post-el ection manual recounting of
ballots in four Florida counties, because they allege that these
recountsviolate the constitutional rights of the state’ svoters. The
Plaintiffs advance two arguments, an equal protection argument
and a substantive dueprocess argument. | discuss eachinturn and
cannot conclude based on the sparse record before this Court that
the district court abused its discretion in denying the Plaintiffs’
motion for preliminary injunctive relief. | believe that the
Plaintiffs have failed to establish with sufficient clarity a severe
burden or impact on therights of Floridavoters. See Northeastern
Fla. Chapter of Ass’n of Gen. Contractors of Am. v. City of
Jacksonville, Fla., 896 F.2d 1283,1285 (* Preliminary injunctions
of legislative enactments — because they interfere with the
democratic process and lack the safeguards againg abuse or error
that come with a full trial on the merits — must be granted
reluctantly and only upon a clear showing that the injunction
beforetrial is definitely demanded by the Constitution.”). Rather,
the alleged impacts are reasonable and are justified by their
furtherance of the state’s important regulatory interests in
ensuring accurate and compl ete el ection reaults. Accordingly, the
Plaintiffs fail to make the requisite showing of a substantial
likelihood of success on the merits of their claims, andthe district
court thus did not abuse its discretion in refusing to grant a
preliminary injunction.
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C. Equal Protection Claim

The Plaintiffs claim that Florida's statutory manual
recount provision as applied in this case violatesthe rights of all
voters to be treated equally because the manual recounts are
limited to four heavily Democratic counties. The crux of the
Plaintiffs’ equal protection argument is that some ballots in
counties not conducting manual recounts will not be counted
despite the voters' intent, because the ballots are not machine-
legible, while identical ballots in counties conducting manual
recountswill be counted.'® The argument boilsdown to this: there
iS greater certainty in some counties than in others that every
voter’ sintent is effectuated. | concludethat this argumentfailsto
state a violation of the equal protection clause.

Under the framework developed by the Supreme Court,
when a state election law severely burdensvoters' constitutional
rights, it must be narrowly tailored to serve acompelling interest;
however, lesser burdenstrigger less exacting review, andastate's
important regulatory interests are typically enough to justify
reasonable, nondiscriminatory restrictions. Timmons v. Twin
Cities Area New Party, 520 U.5.351, 358, 117 S. Ct. 1364, 1370
(1997) (citing Burdick, 504 U.S. at 434, 112 S.Ct. at 2063).

The first step in this analysis, then, is to determine
whether Florida’ s manual recount provision severely burdensthe

*For example, the Plaintiffs point to the fact that some ballots that are
imperfectly punched will be counted in at least one manual-recount county,
while an identical ballot would not be machine-counted, and thus would not be
counted in a county not conducting manual recounts. In Florida Democratic
Party v. Palm Beach County Canvassing Bd., No. 00-11078 (Fla. Palm Beach
Co. Cir. Ct., Nov. 22, 2000), Circuit Judge Jorge Labarga held that the Palm
Beach County Canvassing Board could not follow a policy of per se exclusion
of any ballot, but that each badlot must be considered in light of the totality of
circumstancesand that where the voter’ sintent could befairly and satisfactorily
ascertained, that intent should be given effect.
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rights of those votersin counties not conducting manual recounts,
because their ballots receive less scrutiny than those of votersin
counties conducting manual recounts. | believe that it does not.

In reaching this conclusion, | notefirst that the Plaintiffs
could not credibly argue that the mere availability of manual
recountsin some counties, but not in others, placesan inequitable
burden on their right to vote. Taking thisargument to its logical
conclusion would lead to the untenable position that the method
of casting and counting votes would have to be identical in all
statesand in every county of each state. For example, if one state
counted ballots by handwhile another counted by machine, there
inevitably would be some ballots in the manual -recount statethat
were counted notwithstanding the fact that the identical ballot in
the machine-count state would not be counted. The only apparent
way to avoid this disparity would be for every state to use an
identical method of counting. No court hasheld that the mere use
of different methods of counting ballots constitutes an equal
protection violation. Such a position would be manifestly
inconsistent with the command of Article Il, Section 1, Clause 2,
that Presidential electors are to be appointed in the manner
directed by each state legislature. Accord Anderson, 460 U.S. at
796 n.18, 103 S. Ct. at 1573n.18; Williams, 393 U.S. 23 at 29,89
S. Ct. at 9. Moreover, there isnothing uncommon or unusual in a
state statute permitting and regulating recounts The Supreme
Court has acknowledged that recount procedures are a common
and practical means of enauring fair and accurate election results.
See Roudebush v. Hartke, 405 U.S. 15, 25,92 S. Ct. 804, 810-11
(1972). In Roudebush, the Supreme Court noted with approval
that Indiana, along with many other states, had made vote
recounts available to guard against irregularity or error in the
tabulation of votes, and the Court stated that such recount
provisionsare “within the ambit of the broad powers delegated to
the States by Art. 1, 84.” Id.

The Plaintiffs attempt to bol ster their treat-every-ballot-
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alikeargument by suggesting that partisan influences havetainted
the operation of Florida’ s manual recount proceduresin this case.
The Plaintiffs dlegethat partisan influences haveintrudedin two
ways: (1) that the Florida Democratic Party slectively requested
manual recounts in a few populous counties that indicated
significantly more Gore votes than Bush votes in order to gain
political advantage; and (2) that the lack of statutory standards
guidingthecanvassing boards’ decisionsto grant manual recounts
permitted partisan influences to influence those decisions.

The statute itself provides several safeguards againg the
kind of abuses suggeded by the Plaintiffs. Pursuantto the statute,
a candidate or party can only request, nat mandate, a manual
recount, and the decision is made by a county canvassing board
composed of three statutorily designated officials, including a
county court judge, none of whom are active participants in the
candidacy of any candidate. See Fla. Stat. 8102.141. The canvass-
ing board’ s discretion is not standardless, but rather is guided by
a statutory purpose of determining the intention of voters and
correcting “an error in the vote tabulation which could affect the
outcome of the election.” Id. 8102.166(5). Florida law further
provides that canvassing board meetings must be open to the
public. See id. 8286.0105(1). Finally, a canvassing board’s
decision to grant or deny a manual recount issubject to judicial
review. See Broward County Canvassing Bd. v. Hogan, 607 So.
2d 508 (Fla. 4th DCA 1992). Once a manual recount has been
authorized, statutory safeguards are provided to ensure that the
resultsare fair and accurate, and untainted by partisan manipula-
tion.” The combination of the composition of the canvassing
boards, the statutory sandards guiding their discretion, and the
availability of judicial review provides meaningful checks on the
exercise of discretion by canvassing boards, and reduces therisk
of partisan influences tainting the process.

YThese provisionsare described infra at 27.
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Especially with respect to the Plaintiffs’ concern that
political candidates can select particular counties, but also
relevantto the Plaintiffs’ concern about the discretionof canvass-
ing boards, any candidate has an equal right and an equal opportu-
nity to request manual recounts in any county. See Fla. Stat.
8102.166(4)(a). The Florida statute clearly placed the political
partiesin this case on notice of thisright and opportunity.*® Other
saf eguardsrel evant to both of the Plaintiffs’ concernsinclude: the
fact that both the request and decision must be guided by the
statutory standards of determining voters intent and correcting
error which could affect the outcome, see id. 8102.166(5), (7)(b);
the fact that thedecision is made, nat by an ad hoc board, but by
an existing board composed of statutorily designated officials,
including a county judge, who are not active participants in the
candidacy of any candidate, see id. 8102.141; the fact that
canvassingboard meetingsand any manual recounts must beopen
to the public, seeid. 88 102.166(6), 286.0105(1); and thefact that
a canvassing board’s decision is subject to judicial review. See
Broward County Canvassing Bd., 607 So. 2d at 508.

In assessing theseverity of theimpact on theright to vote,
the scarcity of evidenceintheinstantrecordisalso significant. On
the sparse record in thisappeal, | cannot conclude that Plaintiffs
have made the showing requisite for relief at this preliminary
judgment stage. | cannot conclude that Plaintiffs have established
actual partisan manipulation or fraud. The Plaintiffs do not claim
that any canvassing board unfairly refused to conduct a manual

®The Plaintiffs do not claim to have lacked timely actual notice that
manual recounts were requested by the Florida Damocratic Party in the four
countiesat issuein thiscase. Indeed, therecord reveal sthat the manual recounts
were requested on Thursday, November 9, 2000, and that the Republican Party
representatives in Miami-Dade County and Broward County filed responses
opposing the manual recounts on the same day, well within the 72-hour
statutory deadline for making requests in other counties, i.e, midnight on
Friday, November 10, 2000.
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recount. They argueon appeal that canvassng board official smay
have a strong personal interest in the outcome of the election;
however, such a vague allegation of a possible manipulative or
discriminatory motive does not rise to the level of severity
required to merit strict scrutiny of the Plaintiffs' equal protection
claims.

Applying a reasonableness standard, therefore, to judge
the constitutionality of Florida’'s manual recount provison, see
Burdick, 504 U.S. at 434, 112 S. Ct. at 2063, | would conclude
that the state has sufficiently strong intereststojustify the manual
recounting of voteswithin the established statutory framework. As
provided by the plain language of the statute, the manual recount
provisions are designed to remedy errors in the vote tabulation
“which could affect the outcome of the election” and to arrive at
the true “voters’ intent.” Fla. Stat. 88 102.166(5), (7)(b). Florida
has a strong interest in ensuring that the results of an election
accurately reflect the intent of its voters. A manual recount
provisionasasupplement to mechanical counting providesavalid
method to discern the will of voters, where doubt is raised as to
the validity of a machine count.

With respect to the county-by-county differences which
the Plaintiffs allege violate their equal protection rights, the state
legislature expressly delegated to each county the decision-
making authority regarding whether and how to conduct manual
recounts, within the context of the statutory standard and proce-
dures, and subject to the statutory restraintsand safeguards, all as
discussed above. Thereare strong and obviousstateinterests, both
practical and administrative, supporting Florida’ sdecentralization
of this function to the county level. I cannot conclude that the
Constitutionwould require that any manual recount be conducted
statewide.”® A statewide requirement would impose a very

Many states decentralize this process without requiring statewide
recounts.



94a

significant administrative burden, and an often unnecessary one,
asthereareinnumerabl e circumstancesin which amanual recount
would be warranted only in a single county. The decision to
decentralizeis both reasonable and nondiscriminatory. Indeed, in
doing so, Florida is merely exercising the power expressly
delegated in Art. |1, 8 1, cl. 2, and itis exercising that power by
followingthe same pattern of federalism reflected in theConstitu-
tion itself. Further, with respect to Florida's designation of
candidates and parties as the entities authorized to request a
manual recount, this would seem to be a natural and reasonable
choice. They are the ones most likely to be alert to problems with
amachinetally.?° Permitting only candidates, political partiesand
committees, but not individual voters, to request recounts is a
common practice among the states.” | believe that Florida's
interest in the efficient administration of electionsis sufficient to
justify itsdecisionto providefor theimplementationof its manual
recount provision on a decentralized, localized basis.

2There are obvious and powerful reasons not to permit individual voters
to trigger a manual recount; their interests are adequatdy represented by the
candidates and parties, and individual voter participation would likely lead to
administrative nightmares.

ZMany states permit arecount to be triggered only upon the request of a
candidate, political party and/or a political committee, but not upon the appeal
of an individual voter. See e.g, ARK. CODE ANN. § 7-5-319 (candidate);
COLO. REV. STAT. § 1-10.5-106 (candidate); IDAHO CODE § 34-2301
(candidate); IND. CODE ANN. § 3-12-11-1 (candidate or political party’s
county chairperson); IOWA CODE § 50.48 (candidate); LA. REV. STAT. §
1451 3-12-11-1 (candidateor political party); ME.REV . STAT. ANN. tit. 21-A,
§ 737-A (losing candidate); MD. CODE. ANN., Elections § 12-101 (losing
candidate); MO. REV. STAT. § 115553 (candidate); N.J. STAT. ANN. §
19:28-1 (candidate); OKLA. STAT. ANN. tit. 26, § 8-111 (candidate); OR.
REV.STAT. §258.161 (candidate, political party orcounty clerk); TEX. ELEC.
CODE ANN. §212.023 (candidate); VA. CODE AN N. § 24.2-800 (candidate);
WASH. REV.CODE §29.64.010 (candidateor pditicd party); W.VA. CODE
§3-6-9 (candidae); WIS. STAT.ANN. § 9.01 (candidate); WY O. STAT. ANN.
88 22-16-109 & 110 (losing candidate or county canvassing board).
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My conclusionthat thedeprivation of rightsalleged by the
Plaintiffsdoesnot merit strict scrutiny issupported by the contrast
between this case and cases in which the Supreme Court has
applied strict scrutiny: those cases have involved a complete
deprivation of theright tovote or adifferential weighting of votes
based onimpermissible classifications. In O'Brien v. Skinner, 414
U.S. 524, 94 S. Ct. 740 (1974), the Supreme Court applied strict
scrutiny to invalidate a date electoral scheme that completely
denied individualstheright tovote based on arbitrary distinctions.
Seeid. at 533, 94 S. Ct. at 745 (invalidating aNew Y ork absentee
ballot statutethat operated to deny otherwiseeligibleprisonersthe
right to vote, based snlely on the prisoner’s county of incarcera-
tion). The reasoning of O Brien does not apply here, however, as
the Plaintiffs do not assert that they have been denied the right to
vote or to have their vote counted; rather, they assert that their
votes have received unequal treatment in the post-dection
counting process.

In the one-person, one-vote cases, the Supreme Court has
held that states’ weighted voting systems, which arbitrarily and
systematically granted al esser voiceto some votersbased on their
geographic location, violated the voters’ rightto equal protection.
See Moore v. Ogilvie, 394 U.S. 814, 819, 89 S. Ct. 1493, 1496
(1969); Reynolds v. Sims, 377 U.S. 533, 563,84 S. Ct. 1362, 1382
(1964); Roman v. Sincock, 377 U.S. 695, 709-10, 84 S. Ct. 1449,
1458 (1964); Gray v. Sanders, 372 U.S. 368, 379-80, 83 S. Ct.
801, 808 (1963). The factspresented by those cases are different
from the facts here, however. The ballots of voters in Florida
counties conducting manual recounts are not receiving greater
weight than are votes elsewhere in Florida. The additional
scrutiny of ballots afforded under Florida’'s manual recount
procedures does not weigh the value of votes; it merely verifies
the count. Unlike the foregoing cases which have held that the
systematic unequal weighting of votes is unconstitutional, here
thereisno automatic, inevitable, or systematic granting of greater
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weight to the choices of any voter or class of voters.

This conclusion is further supported by the fact that the
Constitutionitself, inArticlell, 8 1, cl. 2, contempl ates that each
statewill direct its own (potentially different) method of appoint-
ing Presidential electors. Within each state, federal courts have
acknowledged that diverse methodsof voting may be employed.
See Hendon v. North Carolina State Bd. of Elections, 710 F.2d
177, 181 (4th Cir. 1983) (citing Carrington v. Rash, 380 U.S. 89,
91,85S. Ct. 775,777 (1965)). The Supreme Court has confirmed
that recounts are well within the ambit of a state’s authority, see
Roudebush, 405 U.S. at 25, R S. Ct. at 810-11, and the manual
counting of ballots has been commonplace historically. In the
light of the constitutional delegation of authority to the states,
confirmed by case law, | believe that manual recounts in some
counties, whileidentical ballotsin other counties are counted and
recounted only by machine, and the inevitable variances that this
will produce, do not in themselves severely burden the right to
vote.

Florida' s statutory manual recount provision does not
limit the Plaintiffs’ ability to cast their votes, nor significantly
underminethecertainty that their voteswill be counted. Whilethe
statute permitsenhanced scrutiny to begivento ballotsin counties
where the candidates or parties have requested and the canvassing
boards have authorized a manual recount, the statute provides
ample safeguards to enaure that the decison to conduct manual
recounts, and the manner in which the recounts are conducted, is
open, fair, and accurate. While there is some potential for the
statute to be manipulated by those with partisan interests, the
gparse record here does not in my opinion establish a clear
showing of partisan fraud or misconduct that would be required
in this preliminary injunction stage Nor does the record reveal
concrete evidence of aubstantial or uncorrected errorsin manual
counting that have generated erroneous vote tabulations. There-
fore, |1 conclude that at this stage the Plaintiffs have failed to
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sufficiently demonstrate asevere impact on their equal protection
rights, so that heightened scrutiny of Florida’ smanual recountsis
not merited. See Burdick, 504 U.S. at 434,112 S. Ct. at 2063. |
believethat Florida' simportant regulatory interests are sufficient
to justify the reasonable, nondiscriminatory impact the Plaintiffs
have shown to their voting rights.*

ZMuch of Plaintiffs argument focuses on the assumption that a
candidate’ s self-interest in selecting countieslikely to produce more undervotes
for him introduces an invidious and unconstitutiond disciminaion. My
discussion in text reveals the weaknesses which | see in this argument. In
summary, acandidate can only request, not mandate, arecount. The decisionis
made by a county canvassing board with several built-in statutory safeguards—
including the composition of the board (preordai ned county official s, including
a county judge, none of whom can be active in any candidacy), statutory
standardsto guide theboard’ s discretion (relating to the intention of voters and
an error in the mechanical tabulation), and the fact that the board’s meetings
must be open and are subject to public scrutiny and court review. Strong state
interestssupport county-level decentralization; mandating statewiderecountsin
every instance would impose severe administrative burdens. Rather than
invidiousdiscrimination, | suggest that the statute contemplates that candidates
or parties are the appropriate entities to make such request because their self-
interest prompts them to be alert to problems in a machine tally which might
make a recount appropriate. Like the statutory contemplation, a requesting
candidate would also contemplate that any opposing candidate would be alert
to problems in counties favorable to him. There is an equal right and an equal
opportunity in that respect, as stated clearly in the statute. Nothing in the statute
suggests that only a candidate losing in a particular county can make a request
in that county; the statutory standard is an error in the vote tabulation that could
affect the outcome of the election. Nothing suggests that the statute means the
“outcome” in that particular county; rather, the statute says “outcome of the
election” itself. Nothing suggests that a canvassing board may not consider the
potential effects of other recounts in its own decision to authorize a manual
recount. Nothing prevents a candidate or a party requesting a manual recount
from notifying a canvassing board of the fact that other counties may authorize
or have authorized manual recounts which may change the vote totals. As
applied here, the record before this Court does not reveal a motive by the
Democratic Party to deprive the Republican Party of its opportunity to request
manual recounts. The requests challenged here were not drategicdly delayed;
rather, the requests were made on Nov ember 9, 2000, morethan 24 hours before
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For the foregoing reasons, | would conclude that the
Plaintiffs have failed to prove a likelihood of success on the
merits of their equal protection claim.

D. Substantive Due Process Claim

The Plaintiffsargue that the counting procedures used by
counties conducting manual recountsare arbitrary and rife with
irregularities that constitute a denial of due process. Specifically,
the Plaintiffsdlege that the standards used to decide which marks
or punches on a ballot are counted as votes differ from county to
county and further that these standards have been changed mid-
count in one county. | believe that the record evidence fails to
establish that the alleged unreliability or inaccuracy of manual
recounting rises to the level of a severe burden on the right to
vote.

In Curry v. Baker, 802 F.2d 1302 (11th Cir.1986), we
refused to find a constitutional violation in a state gubernatorial
candidate’s argument that election officials had miscounted
ballots. See id. at 1319. We stated that, in order for the election
process to reach thepoint of “ patent and fundamental unfairness,”
the “situation must go well beyond the ordinary dispute over the
counting and marking of ballots” Id. at 1315 (quoting Duncan v.
Poythress, 657 F.2d 691, 703 (5th Cir. 1981)). In Curry, we
emphasized that a federally protected right is implicated only
“where the entire election process — including as part thereof the
state’ sadministrativeand judicial corrective process—failsonits

the 72-hour deadline leaving ample time for the opposing candidate to make
requests in response. Permitting candidates to request recountsis areasonable
way to promote the state’s legitimate and strong interest in ensuring a full and
accurate count of ballotswherethevotes' intention can befairly and satisfacto-
rily ascertai ned, especially so when any request iscircumscribed by the statutory
safeguards provided here. Indeed, many states permit candidates or political
parties to request such recounts; if Plaintiffs’ arguments prevail, the status of
many state el ectionlaws, and many elections, would be constitutionally suspect.
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faceto afford fundamental fairness.’” /d. at 1317 (quoting Griffin,
570 F.2d at 1078).

These principles resonate in numerous federal cases
holding that disputes over human or mechanical errorsin ballot
counting, absent a showing of intentional manipulation, do not
rise to the level of afederal constitutional violation. See Gold v.
Feinberg, 101 F.3d 796, 802 (2d Cir.1996) (holding that human
errors resulting in the miscounting of votes the presence of
ineligible candidates on ballot, and the late delivery of voting
machines to some polling places, did not rise to the level of a
constitutional violation because adequate state remedies existed);
Bodine v. Elkhart County Elec. Bd., 788 F.2d 1270, 1272 (7th
Cir.1986) (concluding that voter-plaintiffs failed to state a
constitutional claim where mechanical and human error resulted
in errorsin counting votes, but where there was no allegation that
the defendants acted with intent to undermine the election);
Gamza v. Aguirre, 619 F.2d 449, 454 (5th Cir.1980) (concluding
that allegations of negligent vote counting did not state aconstitu-
tional claim); Hennings v. Grafton, 523 F.2d 861, 864-65 (7th Cir.
1975) (stating that while due process rightswould be implicated
on a showing of “willful conduct which undermines the organic
processes by which candidates are elected,” no constitutional
guarantee protects against inadvertent errors or irregularities;
instead, state law must provide the remedy); Pettengil v. Putnam
County R-1 Sch. Dist., 472 F.2d 121, 123 (8th Cir. 1973) (refusing
to intervene in a controversy over whether illegally cast ballots
were mistakenly counted by local election officials); Powell v.
Power, 436 F.2d 84, 88 (2d Cir.1970) (concluding that no federal
remedy existed for human error resulting in non-party members
mistakenly allowed to vote in congressional primary).

Despitethese precedents,inreliance onour opinioninRoe
v. Alabama, 43 F.3d 574 (11th Cir. 1995), the Plaintiffs argue that
post-election changes in ballot-counting procedures are funda-
mentally unfair and thus rise above the level of “garden variety”
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el ection disputesto constitute asubstantive due processviolation.
In Roe, a state court order would have forced Alabama election
officialsto count absenteeballots that had been rejected pursuant
to a state statute and in accordance with previous state practice.?®
See id. at 578. We concluded that such a post-election departure
from the state’ s statutory mandate and previous el ection practice
would underminethe fundamental fairness of the election. See id.
at581. Asweexplainedin Roe, our decision wasbased on thefact
that such a change would disenfranchise those people who would
have voted absentee, but were deterred from doing so by the
burden of complyingwith the statutory requirementsfor compl et-
ing absentee ballots. See id.; see also Griffin v. Burns, 570 F.2d
1065, 1078-79 (1st Cir.1978) (finding fundamental unfairnessin
a state’s unforeseeable invalidation of absentee ballots which
resultedinthe disqualification of ten percent of the total votes cast
in a primary election). Cf. Bennett v. Yoshina, 140 F.3d 1218,
1227 (9th Cir. 1998) (rejecting a substantive due process chal-
lengeto Hawaii’ s decision to count blank ballots as votes against
convening a state constitutional convention, where there wasno
suggestion that voters in favor of the constitutional convention
had relied on the state’ s previous practice of disregarding blank
ballots in a constitutional convention vote); Partido Nuevo
Progresista v. Barreto Perez, 639 F.2d 825, 828 (1st Cir.1980)
(holding that the Supreme Court of Puerto Rico’s decision to
count mismarked ballots where the intent of the voter was clear
did not violate due process, because here could have been no
detrimental reliance by any voter on the assumed invalidity of
mismarked ballots).

Our decision in Roe is distinguishable from the instant

%The applicable Alabama statute required absentee voters to send their
ballots accompanied by an affidavit which waseither notarized or signed by two
witnesses. It was undisputed in Roe that the previous practice in Alabama, as
mandated by statute, had been to disregard absentee ballots that were mailed in
without the required affidavit.
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case in at least two significant ways. First, at this stage of the
litigation, the record does not establish the requisite showing of a
significant post-election departure from Florida’ smanual recount
practices before this election.?* Unlike the circumstance in Roe,
where the post-€lection change of procedure violated a statutory
mandate, in this case Florida's statute expressly provides for
manual recounts and establishes the voter-intent standard to be
used in conducting the recounts. WhilethePlaintiffs have alleged
that various canvassing boards have used different standards or
have changed their standards with respect to the analysis of
particular physical attributes of ballots, the Plaintiffs have not
alleged that any board has departed from agood-faith attempt to
determine the voters' intent. Thus, the Paintiffs have failed to
show any departure from statutory mandate orfrom apre-election
procedure that rises to the level of fundamental unfairness.

Second, Roe is distinguishable because this record does
not show detrimental reliance by voters. In this case, thereis no
evidenceto suggest that avoter in any county failed to adequately
punch or mark a ballot in reliance on a belief that a vote in some
other county would not be counted if a ballot were only partially

%There remain in the present record sufficient disputed facts asto any
significant change of practice that | cannot conclude with the necessary clarity
that any significant number of voteswas counted pursuant to achanged practice.

My opinion would not change, even assuming that there may have been
a change of practice— i.e., from counting only partially detached chads to
counting ballots that were not partially detached, but under the totality of the
circumstances the intention of the voter could be fairly and satisfactorily
ascertainad. See Florida Democratic Party v. Palm Beach County Canvassing
Board, No. 00-11078 (Fla. Palm Beach Co. Cir. Ct., Nov. 22, 2000). The
statutory standard — i.e., the determination of the voter's intent within the
Canvassing Board’s discretion, subject to judicial review — has remained
constant. Even assuming some change with respect to the discretionary
interpretation of particular physical attributes of ballots, thereis no evidencein
this record that a practicehas been implemented whichisinconsistent with the
plain statutory standard, as was the case in Roe.
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punched, i.e., in reliance on an anticipated lack of a manual
recount. Indeed, it would be manifestly unreasonable to suggest
suchreliance. Quitethe contrary, the statute expressly putsvoters
on notice of the posgbility of amanual recount. Asacorollary to
thisobviouslack of reliance, this caseinvolves no disenfranchise-
ment of voters, unlike the disenfranchisement in Roe of people
who failedto vote absentee because of theinconveniencei mposed
by the statutory notarizati on/witness requirement.

In addition to thelack of detrimental reliance by voterson
Florida's previously established election procedures, the record
before us is not sufficient to conclude that the district court was
clearly erroneous in declining to find purposeful, systematic
discriminationin the manual recounting procedures employed. In
fact, the manual recount statute mandates procedures to ensure
fairness and accuracy in the conduct of any manual recount. Any
manual recount must include & | east onepercent of the total votes
cast and at least three precincts. See Fla. Stat. 8102.166(4)(d). A
manual recount must be open to the public, and counting teams
must have at | east two memberswho are, when possible, members
of at least two political parties. See id. § 102.166(6), (7)(a).
Determination of the voter’sintent is the statutory standard. See
id. 8 102.166(7)(b). Florida law provides that the decisions and
actionsof county canvassing boardsare subjecttojudicial review,
not only with respect to their decision on whether to conduct a
manual recount, as discussed above, but also with respect to the
general validity of their counting procedures. See Beckstrom v.
Volusia County Canvassing Bd., 707 So. 2d 720 (Fla. 1998);
Boardmanv. Esteva, 323 S0.2d 259 (Fla. 1975). State courts have
authority to review election challenges, whether brought by a
candidate or party as a protest under Fla. Stat. § 102.166, or
brought by a candidate, qualified voter, or taxpayer as a contest
under Fla. Stat. § 102.168. A court may void achallenged el ection
result based on a finding of substantial irregularities that raise a
reasonabl e doubt asto whether the election resultsexpress thewill
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of the voters. See Beckstrom, 707 So. 2d at 725. These statutory
safeguards are calculated to protect againg the risk of the abuses
that the Plaintiffs fear. In this case, the Plaintiffs have failed to
persuade me that these safeguards were ineffective. The district
court found, based on the evidence stipulated at the hearing, that
“no evidence has been demonstrated that these recounts have
generated erroneous tabulations.” Based on my review of the
evidence, | cannot condude that this finding was clearly errone-
ous.”®

Under these circumstances, | am not persuaded that
Plaintiffs have made the requisite showing of a severeimpact on
their right to vote. On this record, they have failed to prove that
this case rises abovea“ garden variety” disputeover the counting
of ballots to reach the level of fundamental unfairness. Because
Florida's strong state interests, as discussed above, justify a
decentralized vote-counting process, | concludethat the Plaintiffs
fail to show alikelihood of success in proving their substantive
dueprocessclaim. Becausethe Plaintiffsfail to show asubstantial
likelihood of success onthe merits of their constitutional claims,
they fail to demonstrate that the district court abuseditsdiscretion
in denying the motion for preliminary injunctive relief.?

#While thisrecord reveal sislated observationsof actsfrom which afact
finder might infer an effort to dislodgeachad, | cannot conclude that the district
court was clearly erroneous. | see little or no evidence of actual intent to
dislodge a chad, or that ballots were counted when they were not already
partially dislodged. | also note that the presence of Republican and Democratic
observers, in addition to theintense public scrutiny, helpsto ensure theintegrity
of the process.

%The Plaintiffs also allege a First Amendment violation, essentially
arguing that Florida's staute grants county canvassing board members
unlimited discretion to impinge on voter’ srights through arbitrary decisions
regarding whether to conduct manual recounts. In another articulation of their
argument, the Plaintiffs argue that the canvassing board’s decisions are
governed by no standards. The Plaintiffsargue that theright to vote is protected
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. CONCLUSION

For the foregoing reasons, | would conclude that Plaintiffs
have failed to establish a substantial likelihood of success
warrantingfederal court intervention on either equal protectionor

by the First Amendment. See Williams v. Rhodes, 393 U.S. 23, 30-31, 89 S. Ct.
5, 10 (1968) (stating that the right to vote is entitled to similar constitutional
protectionsas the First Amendment right of association); Carrington v. Rash,
380 U.S. 89, 85 S. Ct. 775 (1965) (holding that theright to voteis afundamen-
tal right protected by the Equal Protection Clause). They argue that the
Constitutionprohibitsthe overbroad exercise of discretion by officialsover First
Amendment rightsand, therefore, that Floridd sstatute viol atesthe Constitution.
See Forsyth County v. Nationalist Movement, 505 U.S. 123, 129-30, 112 S. Ct.
2395, 2401 (1992) (stating that an“impermissible risk of suppression of ideas”
exists where “an ordinance . . . delegates overly broad discretion to the
decisionmaker”).

Contrary to the Plaintiffs’ argument, casesimplicating First Amendment
standardshave involved claimsthat pure speech might be chilled or prevented
altogether. See Forsyth County, 505 U.S. at 129-30,112 S. Ct. at 2401, City of
Jacksonville, 896 F.2d at 1285 (citing Cate v. Oldham, 707 F.2d 1176, 1189
(11th Cir. 1983) and Deerfield Med. Ctr., 661 F.2d at 338). Thisis not such a
case. Instead, the constitutional right to vote, and the principle of equality
among voters, is protected under the Equal Protection Clause of the Fourteenth
Amendment. See City of Mobile v. Bolden, 446 U.S. 55, 76, 100 S. Ct. 1490,
1505 (1980)(citing Reynolds v. Sims, 377 U.S. 533, 84 S. Ct. 1362 (1964)). |
conclude that the Florida manual recount statute satisfies equal protection
because it contains constitutiondly suffident standards to constrain the
discretion of canvassing board officials. | describe the statutory and judicially
imposed constraintsonthese officials' dicretionsupra at 11-13. Based onthese
constraints, | conclude that the challenged provisions of Florida election law do
not permit officials to exercise overly broad discretion over voters' rights.

| thus conclude that the Plaintiffs have failed to show a severe burden on
their voting rights; instead, the statutory safeguards ensure only reasonable,
nondiscriminatory burdens. | conclude that Florida's important interests in
ensuring accurate, complete election results, and the state’ sstrong interest inits
established system of decentralized adminidration of dections, justify the
reasonable, nondiscriminatory impact of Floridds manual recount statute on
voters' rights. ThePlaintiffsthusfail to establish a First Amendment violation.
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due process grounds. The conclusion of a majority of this court
that the district court did not abuse its discretion in concluding
that Plaintiffs had failed to establish a substantial likelihood of
irreparable harm, and my conclusion in this concurring opinion
that Plaintiffs have failed to establish a substartial likelihood of
success, are supported by the lack of evidentiary development in
this case and by the preliminary injunction pogure of the case.
Especially significant in our consideration of this case is the
sparse record on which Plaintiffs have chosen to proceed.?” The
record before usiswithout the benefit of discovery or evidentiary
hearing. Where, as here, a party has chosen to forego an eviden-
tiary hearing, it is not entitled to haveits disputed representations
accepted as true. See Charette v. Town of Oyster Bay, 159 F.3d
749, 755 (2d Cir. 1998). The scant evidencein this record hasnot
been tested by the adversarial process, notwithganding the fact
that material and relevant facts are in digute. In addition, the
preliminary injunction posture of thiscase cautionsagainst federal
courtintervention. See Northeastern Fla. Chapterof Ass 'n of Gen.
Contractors of Am. v. City of Jacksonville, Fla., 896 F.2d 1283,
1285 (“Preliminary injunctions of legislative enactments —
because they interfere with the democratic process and lack the
safeguardsagainst abuse or error that come with afull trial onthe
merits — must be granted reluctantly and only upon a clear
showing that theinjunction beforetrial is definitely demanded by
the Constitution.”). | cannot concludethat Plaintiffsonthissparse
record have demonstrated a clear showing, either with respect to
the likelihood of success or irreparable injury, and thus have not
made a clear showing that an injunction before trial is definitely
demanded by the Constitution.

For the foregoing reasons, | thus specially concur, in

2'\We noted in our November 27, 2000, Order that Plaintiffs' motion for
permanent injunctive relief has remained pending in the district court, and that
court has remained available for further factual development.
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addition to joining the opinion of the court.
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TJOFLAT, Circuit Judge, dissenting, in which BIRCH and
DUBINA, Circuit Judges, join and in which CARNES, Circuit
Judge, joins asto Part V. of Judge Tjoflat’s dissent in Touchston
v. McDermott.

| dissent. The Floridael ection schemeat issueisunconsti-
tutional for the reasons set forth in my dissenting opinion in
Touchston v. McDermott, No. 00-15985 (11th Cir. Dec. 6, 2000)
and by Judge Carnes in his dissenting opinion.
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BIRCH, Circuit Judge, dissenting, in which TJOFLAT and
DUBINA, Circuit Judges, join:

While | concur in the dissenting opinions by my col-
leagues, Judges Tjoflat, Dubinaand Carnes, my concern about the
constitutional deprivationsalleged in these casesisfocused onthe
lack of standards or guiding principles in the Florida manual
recount statute. Florida' sstatutory el ection scheme envisionshand
recounts to be an integral part of the process, providing a check
when there are “ error[s] in the vote tabulation which could affect
the outcome of the election.” See Fla. Stat. Ann. § 102.166(5).
The 1989 Floridalegislature, however, abdicated itsresponsibility
to prescribe meaningful guidelines for ensuring that any such
manual recount would be conducted fairly, accurately, and
uniformly. While Florida’ slegislature was unquestionably vested
with the power under Article I I, Section One of the United States
Constitutionto devise its own procedures for selecting the state's
electors, it was also required to ensure that whatever process it
established comported with the equal protection and due process
requirements of the FourteenthAmendment to that same Constitu-
tion.”® Other states, such as Indiana, have provided clear and
definitive standards under which manual recounts are to be
conducted. See Ind. Code § 3-12-1-9.5 (providing in part that
chads that have been pierced count as valid votes, but those with
indentations that are not separated from the ballot card do not).
Absent similar clear and certain standards, Florida’'s manual
recount scheme cannot pass constitutional muster.

Moreover, Congress, to which the electors from Florida
will be ultimately certified, has established asafe harbor, 3U.S.C.
§ 5, that requires that such rules and standards be established
before the election. Because the 1989 Florida legislature has, in

BSee Moore v. Ogilvie, 394 U.S. 814, 818-19, 80 S. Ct. 1493, 14%
(1969) (discussing the applicability of the Fourteenth Amendment to the
nominating process for presidential candidates).
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my view, abdicated itsresponsibility toformul ate constitutionally
clear and objective statutory rules and standards for the election
process in Florida, it has disenfranchised voters throughout the
state.?® The well-intended and responsible county canvassing
boards across the state have been given, in legislative terms, an
unfunded mandate --- discem the voter’'s intent without any
objective statutory ingructionsto accomplish that laudable goal.
The effect of such anunguided, standardless, subjective evalua-
tion of ballots to ascertain voter intent is to cause votes to be
counted (or not to be counted) based only upon the disparate and
unguided subjective opinion of a partisan (two members are
elected in partisan voting) canvassing board*® Since their
opinionsasto voter intent are standardl ess nomeaningful judicial
review is possible by a Florida court. Accordingly, by finding an
abridgement to thevoters' constitutional right tovote, irreparable
harm is presumed and no further showing of injury need be
made.® It has been said that to err is human --- and

9See Fl. Stat. Ann. 8§ 102.166 (West 1989). See generally Roe v. Alabama,
43 F.3d 574, 581-82 (11th Cir. 1995) (per curiam) (finding that thealteration of
objective standards after the election disenfranchised voters).

%See FI. Stat. Ann. § 102.141 (providing that the County Canvassing
Board shall be comprised of a county court judge, chaiman of the board of
county commissioners and supervisor of elections; Fl. Sta. Ann. § 124.01(2)
(providingfor popular election of county commissioners); Fl. Const. Art. 8, Sec.
1(d) (providing for popular election of the supervisor of elections).

SWe haveindicated that theinjury suffered by aplaintiff is“‘irreparable’
only if it cannotbe undone throughmonetary remedies.” Cunningham v. Adams,
808 F.2d 815, 821 (11th Cir. 1987). To that end, we have presumed irreparable
harm to a plaintiff when certain core rights are violated. See Baker v. Buckeye
Cellulose Corp., 856 F.2d 167,169 (11th Cir. 1988) (irreparable harm presumed
in Title VII cases); Cate v. Oldham, 707 F.2d 1176, 1188 (11th Cir. 1983)
(irreparable injury presumed from violation of First Amendment rights);
Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. Unit
B 1981) (irreparable injury presumed from violation of right to privacy under
the Fourteenth Amendment); Northeastern Florida Chapter of Ass’'n of Gen.
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humans vote. Thus, it should not be surprising that the voting
processissubject to error. However, asdemonstratedin the recent
Presidential election, the frequency, magnitude and variety of
error associated with the exercise of thissacred right of citizen-
ship is at once astounding and deeply troubling. Morever, the
media’s focus on the campaign preceding November 7, having
been eclipsed by itssubsequent frenzy, hasleft the averagecitizen
at the least skeptical, and at the worst cynical, about our demo-
cratic institutions. Morever, in its present incarnation, the post-
election debacle that brings these casesto us for resolution may
be cynically viewed by some as depicted by Congresswoman
Shirley Chishalm:

[P]oliticsisabeautiful fraud that has beenimposed on the
people for years, whose practitioners exchange gilded
promises for the most valuable thing their victims own:
their votes. And who benefits the most? T he lawyers.

Shirley Anita Chisholm, Unbought and Unbossed, 1970. To
respond in that way would be a mistake.

While our nation’s citizens have every right to be con-
cerned, exasperated, fatigued and even cynical, it is my fervent
hope that from these events they will come to understand, if not
appreciate, the role of government’s Third Branch in the life of
our precious demaocracy. Our basic function in this society is to
provide a forum in which disputes --- both great and small
(although to thoseinvolved, a disputeis never “small”) --- can be
decided in an orderly, peaceful manner; and with a high level of

Contractors v. City of Jacksonville, Florida, 896 F.2d 1283, 1285-86 (11th Cir.
1990) (explaining that the basisfor presuming irreparable injury in Cate and
Deerfield was that given the “intangible naure” of theviolations alleged, the
plaintiffs could not effectively be compensaed by an award of monetary
damages). Cf. Richard Feiner & Co. v. Turner Entm’t Co., 98 F.3d 33, 34 (2d
Cir. 1996) (irreparable harm presumed when plaintiff establishes a primafacie
case of copyright infringement).
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confidencein the outcome. Lawyers, as officers of the court, are
integral to that process inour adversarial system.

Theright to vote--- particularly for the office of President
of the United States, our Commander-In-Chief, --- is one of the
most central of our fundamental rightsin ademocracy.* Accord-
ingly, any dispute that has at its core the legitimacy of a presiden-
tial election and impacts upon every citizen's right to vote,
deservesthe most careful gudy, thought and wisdom that we can
humanly bring to bear on the issues entrusted tous. Thus, | fed
compelled to attest to the fact that my brother and sister judges
have embraced this case with a sense of duty, concern, and
conscientious hard work that is worthy of the issues before us.

Aware of theimportance of these cases®® and the urgency

%2An executivelike the President has broad discretion; he has the power
to affect every voter, and thus every voter mustbe permitted to vote and to have
his ballot both counted and equally weighed. As the Supreme Court observed
inAnderson v. Celebrezze, 460 U.S. 780, 794- 95, 103 S. Ct. 1564, 1573 (1983)
(citations omitted):

[IIn the context of a Presidentid election, state-imposed restrictions
implicate auniquely importantnational interest. Forthe Presidentand the
Vice President of the United States are the only elected officials who
represent dl the votersin the Nation. Moreover, theimpact of the votes
cast in each State is affected by the votes cast for the various candidates
in other States. Thus in a Presdential election a State's enforcement of
more stringent ball ot access requirements, including filing deadlines, has
an impact beyond its own borders. Similarly, the State has a less
important interest in regulating Presidentid electionsthan statewide or
local elections, because the outcome of the former will be largely
determined by voters beyond the State's boundaries.

%These cases have arrived & the appropriate juncture and present
circumstancesare of such an extraordinary scope that the “chdlenge to astate
electionrise[s] to the level of aconstitutional deprivation.” Curry v. Baker, 802
F.2d 1302, 1314 (11th Cir. 1986). See Roe, 43 F.3d at 580, 585. Thedissent in
Roe opined that federal courts should not interject themselves into “state
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attendant to the issues presented, we decided to take these
disputes en banc --- that is, before the entire court of twelve
judges.** Moreover, utilizing a procedure that we normally
employ in death penalty cases, we arranged through the clerks of
the district courts involved to have copies of all filings there
“lodged” (i.e., copies provided) with us contemporaneously.®
Hence, we have been able to review and study the progress of the
factual and legal matters presented in these cases from their
inception. Accordingly, long before the anticipated notices of
appeal were filed, formally bringing them to us, we were about
the study and review of the legal issues to be resolved. Thus, the
reader of our opinions® in this case should understand that our
timefor consideration has been considerably longer than it might
appear at first blush.  Just astheelectorate was divided in their
good faith effort to cast their votesfor our nation’s chief execu-
tive, the members of this court have discharged their duty to
interpret the law in the context of this case in an unbiased and
sincere effort. Inevitably the pundits will opine that a judge's
decision is somehow linked to the political affiliation of the
President that appointed the judge. While we at all levels of the
judiciary have come to expect this observation we continue to
regret that some “think” that is so. It may be true that a judge’s
judicial philosophy may reflect, to some degree, the philosophy
of the appointing President — not a surprising circumstance ---

election disputes unlessextraordinary circumstancesaffecting the integrity of
the state’ s election processare clearly present in ahigh degree.” Id. at 585. | am
convinced, and surmise that the Supreme Court has concluded, that such a
situation confronts us now.

*Fed. R. App. P. 35(8)(2).
35 11th Cir. R. 22-3.

%All of our opinions are available to the public on the Internet at
www.call.uscourts.gov upon publication.
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but to assume some sort of blind, mindless, knee-jerk response
based on the politicsof ajudge’ s appointer doesus and therul e of
law a grave injustice. More importantly it is just wrong. I
would hope that a careful and thoughtful review of the opinions
of my brothers and sisters would dispel any suggestion that their
viewson theimportant i ssues before us are anything but the result
of days of careful gudy and thoughtful analysis — because these
opinions are nothing less. We have done our duty. | am proud to
be associated with my judicial colleagues that have been called
upontodischargetheir respective conditutional obligations, albeit
reluctantly --- both on this court and the many other state and
federal courts involved. Indeed these recent events have been a
civics lesson for some --- particularly the young; but they have
also been a reminder that our nation’s system of governance has
weathered the test of time and tumult; the old three-legged stool*”
still stands erect and with sufficient strength to support the hopes
and dreams of our nation’s citizens.

The revered and quotable jurist, Learned Hand, once
observed: “The spirit of liberty is the girit which is not too sure
that itisright . . .”*® While not “right” about many things, | am
confident that we have given these matters the attention they
justly deserve and trust that, at |east, we havelaid the groundwork
for an informed decision by the justices of the United States
Supreme Court should they exercise their judgment to hear this
case. It is my hope that they do. We have done our best so that
they can do their best.

¥"The three branches of our government, the Legislative, the Executive,
andtheJudicial (“TheThird Branch”), have often been compared to the familiar
early American three-legged stool.

%Thecorollary to that thought was expressed by the elder statesman from
Florida, Congressman Claude Pepper: “One has the right to be wrong in a
democracy.” Cong. Rec. May 27, 1946.
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DUBINA, Circuit Judge, dissenting, in which TJOFLAT and
BIRCH, Circuit Judges, join:

| agree with the majority’s disposition of the issues of
abstention, res judicata, collateral estoppel, and mootness. | also
join and concur fully in the dissenting opinions filed by Judges
Tjoflat, Birch, and Carnes. | dissent from the disposition of the
remai ningissuesdiscussed inthe majority’ sopinion. Specifically,
| disagree with thenotion that we cannot convert the preliminary
injunction and reach the merits of this case. See Thornburgh v.
American College of Obstetricians & Gynecologists, 467 U.S. 747
(1986).

Asto the merits of this case, the legal principles set forth
in the casesof Moore v. Ogilvie, 394 U.S. 814 (1969), and Roe v.
Alabama, 43 F.3d 574 (11th Cir. 1995), govern. Based on these
principles, | would reverse the judgment of the district court in
this case.
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CARNES, Circuit Judge, disenting, in which TJIOFLAT,
BIRCH and DUBINA, Circuit Judges, join:

| agree with the Court that the lawsuitsin thiscaseand in
Siegel v. Lepore, No. 00-15981, are not barred by the Rooker-
Feldman doctrine or by the doctrines of res judicaa, collateral
estoppel, or mootness, and that there is no basis for this Court to
abstain.* | disagree, however, with the Court’s conclusion that
irreparable injury has not been shown in these two cases My
disagreement with that conclusion gems from my belief that the
selectivemanual recountsin some of the Florida countiesthat use
the punch card system of voting violate the equal protection rights
of the vatersin the other punch card system counties. The harm
from that violation exists and will continue so long as the results
of any of those sel ective manual recountsareincludedinFlorida's
certified election results. Because the existence and natureof the
constitutional violation is inextricably linked to the question of
irreparable injury, | tum first to a discussion of the slective
manual recountsin this case, and how those recountsviolated the
constitutional rights of the similarly situated voters who did nat
receive the benefit of them.

Of course, not every election dispute implicates the
Constitution and justifies federal court intervention, and
“[g]lenerally, federal courts do not involve themselvesin ‘ garden
variety’ election disputes.” Roe v. Alabama, 43 F.3d 574, 580
(11th Cir. 1995) (Roe I) (quoting Curry v. Baker, 802 F.2d 1302,
1315 (11th Cir. 1986)). But this caseis more than agarden variety

%] address the two cases jointly in this opinion, which is appropriate in
view of the similarity of issues, substantial overlap of parties, crossreferencein
the briefs and oral argument in each case to the other, and the district court in
Touchston’s incorporation by reference of the reasoning of the district court’s
opinion in Siegel.

In order to avoid duplication, | will adopt in my dissenting opinion in
Touchston what | have said here.



116a

election dispute. It concerns more than the validity of individual
ballots or the administrative details of an election. This case
involves part of a state’s election law designed in a way tha
permits or even encourages infringement of the federal constitu-
tional rights of alarge category of voters, and a claim that the law
was actually applied in a way that violated those rights. Federal
courts have the authority and duty to address and decide such
claims. That is what the Supreme Court did in Moore v. Ogilvie,
394 U.S. 814,89 S. Ct. 1493 (1969) (striking down as unconstitu-
tional part of Illinois’ method for selecting Presidential electors).
That is what we did in the Roe cases. See Roe I, 43 F.3d at 580
(affirming preliminary injunction against counting votesthat state
trial court had ordered to be counted); Roe v. Alabama, 52 F.3d
300 (11th Cir. 1995) (Roe II) (same); Roe v. Alabama, 68 F.3d
404 (11th Cir. 1995) (Roe 11I) (same as to permanent injunction).
That is what we should do in this case.

The record in thiscase is not replete with factual detail,
but there are sufficient undisputed factsto establish aconstitu-
tional violation based upon the selective manud recounts that
were undertaken in only a few punch card counties and the
resulting discriminatory treatment or weighting of the votes of
similarly situated voters.*® For present purposes, | accept asfact

“The plaintiffs also complain about the manual recount that took place
in one county, Volusia which uses the optical scan or marksense system of
voting. However, the evidence makes it abundantly clear that VVolusia County
was plagued with ahost of problems in tabulating its vote, including outright
equipment and software failures. Thereis no evidence that the manual recount
conducted in Volusia County wasdone for any reason except to correct those
failures and ensure that they did not taint the reported results. Nor is there any
evidence in the record that any other county had an optical scan system that
suffered from similar problems but for which no manual recount was ordered.
The situation involving Volusia County is materially different from that
involvingthe punch card system counties of Broward, Palm Beach, and Miami-
Dade. Accordingly, | will not discuss Volusia County any further in this
opinion.
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everything represented as fact in the affidavits filed by the
Democratic Party, which isthe party that requested the selective
manual recounts at issue in this case, and the chief party in
interest on the defendants’ side, and will add to them only those
facts which neither party disputes. Proceeding in that manner
makes it appropriate to decide the merits and whether permanent
relief should begranted in these two appeals from the denials of
preliminary injunctions. See Thornburghv. Am. Coll. of Obstetri-
cians & Gynecologists, 476 U.S. 747, 755 - 57, 106 S. Ct. 2169,
2176 (1986), overruled on unrelated grounds, Planned Parent-
hood v. Casey, 505 U.S. 833, 112 S. Ct. 2791 (1992). The
Thornburgh decision establishes that a court of appeals may
decide the final merits of a case in an appeal from the grant or
denial of a preliminary injunction if “the facts are edablished or
of no controlling relevance,” and it is not a dtuation “whenthere
isno disagreement astothe law, but the probability of success on
the merits depends on facts that are likely to be developed at
trial.” Id. at 757 & n. 8, 106 S. Ct. at 2177 & n. 8. The facts that
are established or undisputed in these two cases entitle the
plaintiffsto relief for reasons | will explain, andthus all disputed
or undeveloped facts are of “no controlling relevance.” **

Proceedinginthismanner, the FloridaDemocratic Party’ s
factual position plus the undisputed facts are these. Twenty-four
of Florida' s 67 counties use a vote system in which the voter’s
preferenceis expressed by punching a stylusthrough a card that
is later passed through atabulating machine. See Siegel, Off. of
William F. Gavin, Appendix to Brief of FloridaDemocratic Party

“'When a court of appeals decides the final legal merits of a case on an
appeal from the denial of apreliminay injunction,it does not review merely for
an abuse of discretion. Instead, its scopeof review isplenary. See Thornburgh,
at 757, 106 S. Ct. at 2176 (“The customary discretion accorded to a District
Court’sruling on apreliminary injunction yiddsto our plenary scope of review
asto the applicable law.”).
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(“Fla. Dem. App.”) at tab 10; Chart A.*> There are different
models of punch card tabulating machines, but all of them work
by directing lightat the punch card being fed through the machine
and reading the beam that results from the light passing through
the holethat has been punched inthe card by thevoter. See Siegel,
Off. of William F. Gavin, Fla. Dem. App. at tab 10. If the hole
punched in the card is not clear of any chad, thereisa possibility,
perhaps a likelihood, that the tabulating machine will not count
thevote. Id.  The failure of the punch card system to count all
of the intended votesis a problem inherentin that voting system.
See, e.g., Siegel, Off. of lon V. Sancho, Fla. Dem. App. at tab 9;
Siegel, Off. of William F. Gavin, Fla. Dem. App. at tab 10; Siege/,
Off. of Rebecca T. Mercuri, Fla. Dem. App. at tab 16. It isa
serious problem that results in a significant number of intended
votes not being counted; and those intended votes will remain
uncounted unless there is a manual recount involving visual
inspection of the punch cards by human beings. See Siegel, Off.
of Jackie Winchester, Fla. Dem. App. at tab 8; Siegel, Off. of lon
V. Sancho, Fla. Dem. App. at tab 9; Siegel, Off. of William F.
Gavin, Fla. Dem. App. at tab 10; Siegel, Off. of Jon Ausman, Fla.
Dem. App. at tab 13; Siegel, Off. of Rebecca T. Mercuri, Fla.
Dem. App. at tab 16. While plaintiffs question whether human
beings can accurately ascertain the intent of avoter by inspecting
a punch card with an indented, pregnant, swinging, or otherwise
not fully removed chad, the theory of the selected manual
recounts undertaken in this caseisthat it can be done, and that as

“20ne of the affidavits submitted to the district court by the Florida
Democratic Party statesthat 26 Florida counties use punch card voting systems.
See Siegel, Aff. of Jon M. Ausman, Appendix to Brief of Florida Democratic
Party at tab 13. According to the affidavit, that information wasobtained from
the Florida Secretary of State’s Web Site. 7d. We know now, however, based on
official records provided by the Secretary of State, that only 24 Floridacounties
use punch card voting systems. See Chart A. Although the difference is not
material to resolution of the legal issues, | will use the correct number, which
is24.
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aresult intended votes which would otherwise have been disre-
garded can and will be counted in a manual recount.

Indeed, theunwavering refrain of the FloridaDemocratic
Party underlying itsrequests for manual recountsin 3 punch card
counties, and throughout all of the state and federal litigation
related to this case, has been that punch card systems necessarily
and invariably undercount voteswhich can only berecaptured and
considered by manual recounts. In justifying its request for
manual recounts in the 3 counties, the Party told the Florida
Supreme Court in a related state court case that, “It is well
established that machine tabulation of votes fail (sic) to capture
votes cast by a large number of voters, particularly when the
number of votes cast is substantial —almost six million in the case
of Florida's Presidential election. Machine tabulation of these
votes, without some additional process for counting votesthat the
machines fail to tabulate, results in the disenfranchisement of
countless voters.” Answer Brief of Petitioners/Appellants Al
Gore, Jr. and FloridaDemaocratic Party at 20, Palm Beach County
Canvassing Bd. v. Harris, ___ S0.2d ____ (filed in the Fla
Supreme Court Nov. 19, 2000) (Nos SC00-2346, SC00-2348 &
SC00-2349); see also id. at 15 (“Underlying the addition of a
provision for a manual recount is an understanding that the
process ismore accurate than machine counts, not less.”) (empha-
sisin original); id. at 16 (“[M]any studies indicate that machine
counts of punch card ballots produce significant inaccuracies.”).

In the briefs the Democratic Party filed in our court in
these two cases, it has told us that:

The optical scanner voting system used by most Florida
counties provides good results, including a “non-vote”
percentage for the Presidency (where one would expect
“non-votes’ to be very low) of only 0.40%. Punch card
voting, by contrast, which isin effect in the three larger
counties that have undertaken considerable manual
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recounts ... ismuch less reliable, yielding an improbable
“non-vote’ percentage for the Presidency of over 3%.
Brief of Intervenor/Appellee Florida Democratic Party at
23-24, Touchston v. McDermott, No. 00-15985 (filed in
the 11th Cir. Nov. 28, 2000); see also id. at 10 (“Punch
card ballots generate a consistently greater level of
undervotes — approximately 3.2% — due to imperfect
perforations and still-appended chads.”).*®

“The figures | have quoted from the Florida Democratic Party’s brief
were drawn by the Party from theaffidavitof Jon Ausman, which the Party filed
inthedistrict court in the Siegel case. See Siegel, Off. of Jon Ausman, Fla.Dem.
App. at tab 13. In that affidavit, which is dated November 12, 2000, Mr.
Ausman states that those figures are based upon the best data he could obtain
at that time. Thedatawas from only 18 of Florida’'s67 counties—11 punch card
counties and 7 optical scan (or marksense) counties. /d. at paragraphse6 - 7.

We now have complete figures from all 67 Florida counties, because the
Secretary of State as part of her official duties keeps election reports that
counties are required by law to submit to her. The Florida Supreme Court takes
judicial notice of thecontents of recordskept by the Secretary of State, see State
ex rel. Glynn v McNayr, 133 So. 2d 312, 315 (Fla. 1961), and so may we, see
generally Fed. R. Evid. 201; cf. Cash Inn of Dade, Inc.v. Metropolitan Dade
County, 938 F.2d 1239, 1243 (11 th Cir. 1991) (minutes of a county commis-
sionmeeting) (“A district court may takejudicial noticeof public recordswithin
its files relating to the particular case before it or other related cases.”).

The complete figuresfor all 24 punchcard counties, which are contained
in Chart Cin the appendix to this opinion, show acombined 3.92 % “non-vote”
or “no vote” rate in those counties. The complete figures for all 41 marksense
or optical scan counties, which are contained in Chart F in the appendix to this
opinion, show acombined 1.43% no vote rate in those counties. (The number
of punch card counties added to the number of optical scan counties equals 65
instead of 67, because one county uses a lever machine system of voting and
another uses paper ballots counted by hand.).

The compl ete figures show usthat thetrue difference betweenthe no vote
ratesof the punch card and optical scan countiesis3.92 % minus1.43%, or 2.49
%, and not the differencethat Ausman’sincomplete figures show (3.2 % minus
.40 %, or 2.8%). The complete figures still show a significant difference
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The Democratic Party told the United States Supreme
Court essentially the same thing: “ Because of the high percentage
of undervotes created by punch cardvoting systems, the vast
majority of countiesin Floridado not use them.” Brief of Respon-
dents Al Gore, Jr., and Florida Democratic Party at 4 n.2, Bush v.
Palm Beach County Canvassing Bd., No. 00-836 (filed in the
United States Supreme Court Nov. 28, 2000).

Summarizing its theory of the case, the Democratic Party
has said: “the evidence in this case suggests that some Florida
voterscould potentially be disenfranchi sed because the automated
systems utilized in some Florida counties caused thousands of
votesto go uncounted. The only means whereby those uncounted
votes can be examined is to discern the intent Florida' s votersis
(sic)through a manual recount auditing process.” Response of
Intervenor/Appelleethe Florida Democratic Party In Opposition
to Appellants’ Emergency Motion for InjunctionPending Appeal
at 7, Touchston, No. 00-15985 (filed in the 11th Cir. Nov. 16,
2000). In any punch card county where manual recounts are not
undertaken, the Party says, “ outright disenfranchisement” occurs.
See id. at 40(* Each of the county standards employed [inthe Palm
Beach and Broward County manual recounts] was, thus, a vast
improvement over the outright disenfranchisement that results
from machine undercounts caused by hanging and dimpled
chads.”).

If the Florida Democratic Party’ stheoryisnot valid, then
themanual recountsit requested and any changeinvotesreaulting
from those manual recountswould amount to stuffing the ballot
boxes in the selected counties withillegal or non-existent v otes,
and counting those bogusvotes would be unconstitutional for that

between optical scan and punch card counties considered as a whole, but the
complete figures also show that in the optical scan counties the no voterateis
not .40 %, which the Florida Democratic Party’s brief tells us “is to be
expected,” but instead is 1.43%, or three times the Party’s “expected” rate.
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reason. See Baker v. Carr, 369 U.S. 186, 208, 82 S. Ct.691, 705
(1962) (recognizing that theright to voteisinfringed by falsetally
or by stuffing the ballot box); Roe I, 43 F.3d at 581.But, as| have
explained, the Democratic Party insists that a manual recount
actually results in the counting of intended votes that would not
be detected by machine, and it has put in the record numerous
affidavitssupportingthatview. The Florida Supreme Courtseems
to have embraced the theory as well by interpreting “error in the
votetabulation” in Fla. Stat. § 102.166(5) toinclude adiscrepancy
between amachine count and a sample manual recount in apunch
card county. See generally Palm Beach County Canvassing Bd. v.
Harris, ___S0.2d ___, 2000 WL 1725434, at *5-6 (Fla. Nov.21,
2000), vacated, Bush v. Palm Beach County Canvassing Bd., 531
US.  , S.Ct.__ ,No.00-836 (Dec. 4, 2000) (per curiam).
Because the state high court did so, and because the theory is a
necessary premise of the manual recounts the Party requested in
the selected counties, | accept as a fact for present purposesthe
propositionthat manual recounts of punch card ballotswill result
in intended votes being counted that otherwise would not have
been if the processhad stopped with machine tabulation.

If manual recounting had been conducted in all the
countiesusing the punchcard voting system so that all voterswho
were at risk of having their intended votes disregarded were
protectedto generally the same extent by the corrective process,
there would be no federal constitutional violation, at least if we
assume(as | will for purposes of this analysis) that the standards
applied in the recount were accurate, consistent, and fair enough
to satisfy dueprocess. But manual recounts did not occur in all of
the punch card counties. Not by along shot. Instead, the Florida
Democratic Party requested and, in conjunction with state
officials and using administrative processes sanctioned by state
law, brought about a selective manual recount. The processwhich
the Party insists corrects machineerrors and ensures that the will
of voters is ascertained, that voters are notdisenfranchised by
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defective technology, was requested in only 3 of Florida's
24counties that suffer from the punch card malady, the 3 being
Broward, Palm Beach, and Miami-Dade. No recount was re-
quested or undertaken in the remaining 21 Florida punch card
counties: Collier, Desoto, Dixie, Duval,Gilchrist, Glades, Hardee,
Highlands, Hillsborough, Indian River, Jefferson, Lee,Madison,
Marion, Nassau, Osceola, Pasco, Pinellas, Sarasota, Sumter,
andWakulla.

Themanual recountshave been completedinBroward and
Palm Beachcounties, and the resulting additional votes from
Broward County have been addedto the statewide totals. Whether
part or all of any corrections brought about by themanual recounts
in Palm Beach and Miami-Dade Counties will be added to
thestatewide totals as a result of other ongoing litigation in state
court remains to beseen. Given the fluidity of events, | will
assume for the remainder of this opinionthat the manual recount
results from all 3 of the slected counties will be added tothe
statewide totals. However, irrespective of what is decided in the
statelitigation involving Palm Beach and Miami-Dade Counties,
my conclusion remainsthe same because any differencein degree
of selectivity between one, two, or three counties being manually
recounted and the remainder of the 24 punchcard counties not
being recounted isimmaterial under the applicable constitutional
principles. The difference between one, two, or three manual
recounts beingconducted may affect the result of the election, but
the Constitution forbidsviolations of voters equal protection
rights even when those violations do notchange the outcome of
the election. See infra at 44-45.

The voters who for whatever reason did not succeed in
dislodging the chadnext to their choice for President had their
votes counted in Broward County andmay eventually have their
votes counted in the 2 other selected counties, but thevotersinall
of the other 21 punch card countieswho applied thesame pressure
onthe stylusand brought about the same effect, or lack of intended
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effect, on thechad connected with their choice for President did
not have their votes counted. Under the Florida Democratic
Party’s theory of punch card undercounting, thousands of
similarly situated Florida citizens who intended to vote for
Presidentwere thwarted in their efforts by defectivetechnology,
perhapscombined with abit of personal carel essness, and whether
their intended votes count has been madeto depend solely upon
the county in which they live. If they livein BrowardCounty (or
maybe in Palm Beach or Miami-Dade Counties, too), their
votescount; but if they live in any of the other punch card
counties, they do not. The one and only differenceis in which of
the 24 punch card counties they live.

“A citizen' sright toavotefree of arbitrary impairment by
state action hasbeenjudicially recognized asaright securedby the
Constitution, when suchimpairment resulted from dilution from
afalsetally, or by arefusal to count votesfrom arbitrarily selected
precincts, or by a stuffing of the ballot box.” Baker v.Carr, 369
U.S. 186, 208, 82 S.Ct. 691, 705 (1962) (internd citations
omitted); accord Reynolds v. Sims, 377 U.S. 533, 555, 84 S.Ct.
1362, 1378 (1964) (“ Andthe right of suffrage can be denied by a
debasement or dilution of the weight of a citizen’'s vote just as
effectively as by wholly prohibiting the free exercise of the
franchise.”) (footnote omitted).

For at least a quarter of acentury, it hasbeen established
that “[d]iluting the weight of votesbecause of place of residence
impairs basic constitutional rights under the Fourteenth Amend-
ment just asmuch asinvidiousdiscriminations based upon factors
such asrace, or economic qatus.” Reynolds, 377 at 566, 84 S. Ct.
at1384 (internal citations omitted). As the Supreme Court
explained in Reynolds,” Overweighting and overvaluation of the
votes of those living here has the certain effect of dilution and
undervaluation of the votes of those living there.” Id. at 563,84 S.
Ct. at 1382. The Constitution prohibits states from weighting
votes differently based on the voters' place of residence. The
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Supreme Court enforced this prohibition in Gray v. Sanders, 372
U.S. 368, 83 S. Ct. 801 (1963), when it struck down the county
unit system the Georgia Democratic Party used in its primary
elections. Under that complicated system every citizen got one
vote, but inthe final analysis some votes mattered more than
others — they counted more —and the difference was based upon
the counties in which the voter lived. Id. at370-72, 83 S.Ct. at
803-04. The Court held that the Constitution prohibits
suchselectivity. Id. at 380-82, 835 S.Ct. at 808-09.

Another variation on selective weighting of franchise by
county ofresidence was presented to the Court in Moore v.
Ogilvie,394 U.S. 814, 89 S.Ct.1493 (1969). Thatcaseinvolved an
Illinois law that required a candidate seekinga place on the
statewide ballot to present a nominating petition containing
thesignaturesof at least 25,000 voters. That bad ¢ requirement was
not aconstitutional problem, but a proviso that also required the
nominating petitiontoinclude the signatures of 200 or morevoters
from each of at least 50 counties wasa problem. Id. at 815, 84
S.Ct. at 1494. Illinois adopted that proviso in order toensure that
any candidate who got on its statewide ballot had at least
minimal state-wide support, because “[a]n elected official on the
state level represents allthe people in the gate,” and “[s]uch
representatives should be aware of andconcerned with the
problems of the whole state and not just certain portionsthereof.”
Moore v. Shapiro, 293 F. Supp. 411,414 (N.D. Ill. 1968) (three-
judgecourt), rev’d sub nom. Moore v. Ogilvie, 394 U.S. 814, 893
S.Ct. 1493 (1969).The geographic-spread proviso in Illinois
nominating petition requirement was unquestionably “an expres-
sion of rational state policy,” Moore v. Shapiro, 293 F.Supp. at
414, but that did not save it from being struck down. T h e
problemwith thelllinoisproviso, the Supreme Court explainedin
Moore, was that it discriminated against voters resding in the
more populous counties of the state in favor of those residing in
theless populous counties. Theconstitutional math went like this:



126a

Under thislllinoislaw the electorate in 49 of the counties
which contain 93.4 % of the registered voters may not
forma new political party and place its candidates on the
ballot. Yet 25,000 of the remaining 6.6 % of registered
voters properly distributed among the 53 remaining
counties mayform a new party to elect candidates to
office. ... It, therefore, lacks the equality to which the
exercise of political rightsisentitled under the Fourteenth
Amendment.

Id. at 819, 89 S.Ct. at 1496. Although the selective weighting
of the franchiseaccomplished by the proviso involved in Moore
wasmore sophisticated and |essdirect, and asaresultlessobvious,
than the laws struck down in Reynolds v. Sims,it still failed to
“pass muster against the charges of discrimination or
ofabridgement of the right to vote.” Moore, 394 U.S. at 818, 89
S.Ct. at 1496.

Given thefertility of the human mind when focused upon
politicalobjectives, denial or debasement of the franchise can be
accomplishedin myriadways. But whatever the method or means
used to count, weigh, or value somevotes differently from others,
however sophisticated orindirectthedevice, theConstitutionisup
to thetask. See Reynolds, 377 U.S. at 563, 84 S.Ct. at 1382(“One
must be ever aware that the Conditution forbids ‘ sophisticated as
well assimpleminded modes of disrimination.’”) (citation
omitted). Because of thecentral importance of the right to votein
our system of representative democracy,” any alleged infringement
of theright of citizensto vote must be carefully andmeticul ously
scrutinized,” id. at 562, 84 S.Ct. at 1381, and that is the duty of
the courts.*

“The Attorney General of Florida argues to us that in judging the
selectivemanual recountsat issuein this case under the Equal Protection Clause
we ought not apply strict scrutiny but, instead, should apply a lesser standard,
and he cites Burdick v. Takushi, 504 U.S. 428, 112S.Ct. 2059 (1992), and
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Of course, many cases dealing with sophisticated
debasements of theright to vote have political overtones, andthat
isno less true here than usual. The Supreme Court was presented
in Reynolds with the argument that it ought to gay its hand and
keep out of the political thickets involved in that case. To that
suggestion the Court responded: “Our answer is this a denial of
constitutionally protected rightsdemands judicial protection; our
oath and our office require no less of us.” Id. at 566, 84 S.Ct. at
1384. That is agood answer.

In order to apply the principles of these decisions to the
facts of the cases before us, | turn now to a closer examination of
the selection of the 3 counties in which a manual recount was
requested.”* Acting pursuant to Fla. Stat. §102.166(4), the

Fulani v. Krivanek, 973 F.2d 1539 (11 th Cir. 1992), for that proposition. See
Supplemental Brief of Appellee Attorney General of Floridaat4-7, Siegel, No.
00-15981(filed in the 11th Cir. Nov. 28, 2000). However, his argument, and
those citations, miss the point. Burdick and Fulani are ballot-access cases, not
cases involving different treatment or weight given to votes cast. In Reynolds,
which did involvedifferenttreatment of votes cast, the Supreme Court said that
the proper standard was careful and meticulous scrutiny. 377 U.S. at561-62, 84
S. Ct. at 1381.

The question is actually less one of the degree of scrutiny than it is a
straightforward inquiry into whether the votes of otherwise similaly situated
voters are being treated or weighted differently because of where they livein the
state. If that occurs, then there isaviolationof the equal protection rights of the
voter even if thereis arational purpose for the discrimination, as there was in
Moore v. Ogilvie.

“There has been some discussion by the parties about full or partial
manual recountsthatwere undertaken in at least 2 (Gadsden and Seminol€) and
possibly 3 (Polk) counties that use the marksense or optical scanvoting sysem.
The parties agree that those manual recounts were not requested by any
candidate or politicd party, but wereinsteadinitiated by local canvassng boards
during the period for the statewide automatic machine recount undertaken
pursuant to Florida law. The circumstancesrelating to those recounts and any
problem that may have led to them are unknown in large part because neither
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Democratic Party filed written requests for manual recounts in
Broward, Palm Beach, and Miami-Dade Counties, and no other
punch card counties. Siegel, Fla. Dem. App. at tabs 1, 3 & 5.
There were two common grounds statedin each of those 3written
requests. One ground given in all 3requests was that the punch
card system with its chads created arisk that intended votes had
not been counted (“undervotes’) or actually did result in
undervotes, a problem the requests said could be corrected by a
manual recount with itsattendant visual inspection of the cards.
The other stated ground in all 3 requeds was that the election
results in Florida showed that the race for President was very
close. No other grounds were given in the manual recount
requests.*® See id.

of these two cases contains aclaim or counterclaim concerning those recounts,
and the canvassing boards involved are not parties to either lawsuit.

Those recounts do not affect my analysisbecause they occurredin optical
scan counties, were not conducted atthe request of apolitical party or candidate,
and may have been undertaken as a result of local problems, as was the case
with Volusia County, which also usesthe optical scan system. See supra n.2.In
any event, even if there were unconstitutional selectivity in the choice of those
3 optical scan counties, that would not lessen the violation of the Equal
Protection Clause that occurred when the Florida Democratic Party selected 3
of the 24 punchcard counties for manual recounts.

“There is one exception to that statement. The request for a manual
recount in Palm Beach County contained another ground. It was stated inthe
Palm Beach recount requed that the particular configuration of theballot in that
county (the so-called “butterfly ballot”) had confused Palm Beach's voters
producing two bad results a substantial number of votes were disregarded
because more than one choice was punched in the presidential race; and some
voters may have inadvertently voted for someone other than their true choice.
See Siegel, Fla. Dem. App. attab 1.

That problem cannot expldn or justify why the Democratic Party sel ected
the 3 punchcard counties that it did. First, neither Broward or Miami-Dade
Counties used a butterfly ballot, and there was no vote confusion reported in
the request for manual recounts filed in either of those counties. Second, the
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The problem with machine tabulating of punch card ballotsis
common to countiesthat use the punch card system. The Demo-
cratic Party has never contended to the contrary, but instead has
insistedthat the problemisinherent in punch card technology. For
that reason, the exi stence of apunch card voting system cannot be
a basis for differentiating the 3 counties that were slected from
the 21 that were not. And, of course, the fact that the statewide
totals in the race for President were extremely close was a
common fact, and therefore could have served as grounds for a
recount in any of the other 21 punch card counties. There is
nothing in the reasons that the Party gave for requesting a manual
recount in the3 selected countiesthat explains, let alonejustifies,
the discrimination in favor of those 3 punch card counties and
against the other 21. Inorder to give the Party the benefit of the
doubt and to consider all the possibilities, | will now look
elsewhere for an explanation.

Charts A - F, which are attached as appendices to this
opinion, contain population and other demographic data, as well

purpose of a manual recount in a punch card county is to find intended votes
that the tabulating machine did not pick up because a chad was not sufficiently
punched out. Any ballotin which the tabulating machine picked up two votes
cast for the same office would be one in which the voter had cleanly punched
out not one but two chads, or the machine would not have read it as two votes.
Instead of helping curethat” overvote” problem, amanual recount searching for
additional votesin theform of dimpled, pregnant, or swinging chads not picked
up by thetabulating machine could only aggravate theproblem. That isprecisely
the concern that the Horowitz intervenors, a group of Palm Beach voters who
supportedthe Democratic Party’s nominee in the election, expressed in the
district court. See Siegel, Hearing Trans. at 108.

As to the Palm Beach voters who allegedly inadvertently voted for the
wrong candidate because they were confused, a visual inspection of a punch
card ballot showing a hole clear enough for the tabulaing machine to have
picked it up could not reveal whether at the time the hole was punched the
person doing the punching thought it would count as a vote for another
candidate.
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asrelevant vote data on acounty-by-county basis.*” That vote data
represents things as they f¢ood on November 9,2000, after the
automatic machine recount required under Fla. Stat. §
102.141(4)had been conducted. That isthe relevant vote data for
our purposes, because it reflects the facts as of the time the
Florida Democratic Party filed its manual recount requests in
Broward, Miami-Dade, and Palm Beach Counties on November
9, 2000.

Chart A shows that the 3 counties selected by the Demo-
cratic Party for a manual recount share these characteristics. 1)
they are the 3 most populous counties in the State of Florida; 2)
they are the 3 counties in which the Party’s nominee, Vice-
President Al Gore, received the larges number of votes; and3) in
each of them he received substantially more votes than his
opponent, Governor Bush.

The theory underlying the manual recount, as | have
already explained, has always been that the punch card system of
voting necessarily and inevitably resultsin some intended votes
not being picked up by the tabulating machine. The Florida
Democratic Party has never suggested that its selection of
counties for manual recounts was based upon any county-by-
county variation in either the way the punch card system operates
or in its rate of accuracy. Instead, the consistent position of the
Party, which is generally supported by the affidavits it submitted
in the district court, is that every time the punch card system is
used there will be intended votes that are not counted by the
tabulatingmachine. See supra at 4-9.Giventhe stated justification
that the manual recounts were necessary in Broward, Miami-
Dade, and Palm Beach Counties because those counties used the
punchcard system, the more relevant focus is on the population

“"We can takejudicial noticeof that vote data, which isfrom the records
the Florida Secretary of State keeps as required by law and pursuant to her
official duties. See supra n.5.
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and voting data from all of Florida's 24 punch card counties.
Chart B shows that data. Of course, because the 24 punch card
countiesare asubset of all of Florida’ s67 counties, the character-
istics that distinguish the 3 courties chosen by the Party on a
statewide basis also distinguish them in relation to the other 21
punch card counties: those 3are the most populousand vote-rich
of all the punch-card counties, and in each of them the Party’s
nominee received subgantially more votes than his principal
opponent.

Not only that, but we also see from the data contained in
Chart B another conspicuous fact. The 3 counties the Florida
Democratic Party selected for manual recounts are 3 of the 4
punch-card countiesthat gaveits nominee the highest percentage
of the vote cast among thetwo opposing Presidential candidates.
Those percentagesareasfollows: Broward (68.55%); Palm Beach
(63.81%); and Miami-Dade (53.18%). No other punch card
county gave the Party’ s nominee a greater percentage of its vote
than Broward and Palm Beach Counties, and only one punchcard
county gave the Party’s nominee a greater percentage of its vote
than Miami-DadeCounty did. That lone exception is sparsely
populated Jefferson County which, although favoringthe Party’s
nominee with 55.10 % of itsvote, cast atotal of only 5,519 votes
for the nominees of both major parties(compared, for example, to
the 618,335 votes castfor them in Miami-Dade County). B ecause
so few votes were cast in Jefferson County, that county offered
little prospect for finding enough uncounted votes to make a
difference. In effect, the voters of Jefferson County were too few
in number to matter in view of the Party’s objective, which was
to change the election result that had been reported to that date.

Given the theory of therecount — finding intended votes
that were not counted by the punch card system — the most
relevant data of all would be the percentage of votes that were
intended but not counted. We do not have that, but neither did the
FloridaDemacratic Party whenit sel ected thepunch card counties
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in which to request recounts. We do have the “no vote” data,
which shows the difference between the total number of voters
who cast a ballot and the total votes cast for any Presidential
candidate. In other words, the no vote data shows the number of
ballotsin which no vote for President was counted either because
the tabulating machine did not pick up from the punch card any
vote for President, or because it picked up two or more votes for
President on the same card resulting in no votefor President being
counted.

Chart C ranksthe punch card countiesby percentageof no
votes in the Presidential race. If Palm Beach, Miami-Dade, and
Broward Counties had been selected for manual recounts because
of problems resulting in no vote for President being picked up by
the tabulating machines, those 3 countieswould have the highest
no vote rates. They do not. Chart C showsthat there are 7punch
card countieswith ahigher percentage of no votesin thePresiden-
tial race than Palm Beach County, yet none of them was selected
for manual recounts. The chart also shows that 10 punch card
counties have a higher percentage of no votes than Miami-Dade
County, but none of themwas selected for amanual recount. And
asfor Broward County, there were 17 punch card countieswith a
higher no vote rate that were not selected for manual recounts. In
fact, Broward istied for the fourth smalleg percentageof no votes
for President among all of the24 punch card counties, yet the
Florida Democratic Party still selected it for a manual recount.

One of the many affidavits the Florida Democratic Party
submitted in the district court stated that “two groups of citizens,
the elderly and minorities, are more prone to have problems on
this system than the rest of the population.” Siegel, Aff. of lon V.
Sancho, Fla. Dem. App. at tab 9. Perhaps that opinion restsupon
derogatory stereotypesthatfederal courtsshould not countenance.
Even assuming, however, that there is somefactual basis for that
opinion and that we should congder the possibility, the problems
that any group, including the elderly and minorities, have with
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punch card voting should be captured to some extent in the no
vote data contained in Chart C. But as we have sen, the Party’s
sel ection of the 3 countiescannot be justified on the basis of that
data.

Moreover, Chart D, which ranksthe punch card counties
by percentage of population over the age of 65, shows that 7 of
those counties that were not selected for manual recounts have a
greater percentage of their population in that age category than
Palm Beach County does; 11 not selected for manual recounts
have a greater percentage in that age category than Broward
County does; and 13of them have agreater percentagein that age
category than Miami-Dade County does. The FloridaDemocratic
Party’s selection of punch card counties for manual recounts
could not have been based upon the percentage of elderly in each
county’ s popul ation.

As for “minorities” having more problems with punch
card voting, it is unclear exactly what the Florida Democratic
Party’s affiant meant by “ minorities.” Chart E shows that if he
meant to include both blacks and Hispanics in that grouping,
Miami-Dade County’s population does have ahigher percentage
of minoritiesthan any other punch card county. But the chart also
showsthat 6 punchcard countiesthat were not sel ected for manual
recounts have a higher percentage of minorities in their popula-
tionsthan Broward County, which was selected. And it showsthat
8 punch card counties that were not selected for manual recounts
have a higher percentage of minorities in their population than
Palm Beach County which was also selected.

So, thefactswe have about the FloridaDemocratic Party’ s
selection of the counties in which a manual recount would be
undertakenin order to ensurethat voterswere not disenfranchised
by systemic problems with punch card technology or by careless-
ness, are these. The selection was not based upon the rate of
punchcard error — the no vote rate — nor was it based upon the
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relative percentage of senior citizens or minorities in each
county’s population. Ingead, the defining characteristic of the 3
punch card counties chosen to undertake amanual recount is that
they are the 3 most populous countiesin the state, all of which
gave the Party’ s Presidential nominee a higher percentageof the
vote than his opponent.

Of course, none of thisis surprising. We expect political
partiesto act in their own best political interest, and the 3 most
populous counties that had voted for its nominee presented the
Florida Democratic Party with its best prospects for turning the
election around. It would not have served the Party’s goal of
electing its nominee for President for it to have sought the
intended but unsuccessful votesin those punch card countiesthat
went for the other party’s nominee, Governor George W. Bush.
The votersin 17 of the 24 punch card countiesfavored Governor
Bush. See Chart B. Examplesinclude Hillsborough County (51.6
% of its 350,317Bush/Gore votes went for Bush) and Collier
County (66.89 % of its90,351Bush/Gorevoteswent for Bush). 7d.
Making sure that every intended vote was counted in those 17
countiesthat favored Bush over Gore, over two-thirds of the total
number of punch card counties was not the way for the Florida
Democratic Party to getits candidate el ected.

Nor would it have been efficient for the Florida Demo-
cratic Party to expend its manual recount efforts in vote-poor
counties like Jefferson, whose voters did express a pronounced
preferencefor theParty’ snominee. Loyal Democrats though they
may be, the citizens of Jefferson County suffered from the
misfortune of living in a county whose population was so small
that the total votesit cast for the two principal candidates for
President were only 1.31 % of those castin Palm Beach County,
only .98 % of those cast in Broward County, and only .89 % of
those cast in Miami-Dade County. That is to o few to have
mattered when it came to the Party’ s goal of changing the results
of the statewide election.
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There may have been another factorat work inthe Florida
Democratic Party’s selection of the 3 most popul ous counties as
the ones in which to request a manual recount. State law encour-
ages, if not requires, manual recount choices to favor counties
with greater vote totals over those with lesser vote totals. Under
the statute, once a sample recount of at least 3 precinds and 1
percent of the votes cast in the county has been conducted, the
county canvassing board can manually recount all the ballotsonly
“[i]f the manual recount [sample] indicates an error in the vote
tabulation which could affect the outcome of the election.” Fla.
Stat. 8102.166(5). Of course, the larger the number of votesin a
county the greater the likelihood that a complete manual recount
in that county alone will affect the election, and under §
102.166(5) that appears to be the measuring rod for undertaking
a complete manual recount. Because the number of votes obvi-
ously variesin relation to acounty’ s population, thereisagreater
likelihood that a complete manual recount in a more populous
county will change the election result. Since the possibility of a
different statewide result appears to be a prerequisite for a
complete manual recount in acounty, the statute encourages and,
in some cases — where the pre-manual recount statewide differ-
encein votesislager than the votes that could be picked up by a
full manual recount in a less populated county — may require
discrimination against less-populous counties. Consider the
present case. After the gatewide machine recount mandated by
Floridalaw, the statewide difference between thetwo Presidential
candidates was 300 votes. It would be far easier for the Florida
Democratic Party to show that that margin could be erased by a
manual recount in heavily populated Miami-Dade County, which
had reported a total of 618,335 votes for the two candidates than
it would be for the Party to show the same thing in sparsely
populated Jefferson County, where only 5,519 voteswere cast for
the two candidates. In fact, depending upon the initial margin of
victory, it could well be impossible to get a complete manual
recount in many of the punch card counties, regardless of which
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candidate the votersin that county favored.*®

It may be that the Florida Democratic Party would have
chosen the 3 punchcard countiesit did even without the require-
ment in Fla. Stat. 8 102.166(5) that the sample recount conducted
in each county show that the outcome of the election could be
changed by continuing the recount in that county. Somewhat toits
credit, the Party has never denied (at least not in federa court
during litigation of these two cases) that it chose for manual
recounts the 3 counties that it did, and not others, because those
counties are populous, i.e., vote rich, and their voters had ex-
pressed a preference for its Presidential nominee. In our Court
alone, the Party filedover 180 pages of briefs and used more than
40 minutes of oral argument time to explain its position. Never
onceinitsbriefsorinitsoral argumentsdid the Party suggest that
its selection of the 3 punch card counties out of 24 for a manual
recount was based on anything ather than partisan self-interest.
That the Democratic Party predictably acted in its own best
interests in using the state law recount machinery to enaure that
intended votes whichwould otherwise be disregarded would only
be counted in counties favoring its candidate does not end the
inquiry. There isthe matter of the Conditution.

“8Thediscriminaionthat resultsfrom making amanual recount dependent
upon whether the recount difference in the county could change the statewide
result can also be illustrated by a fairly simple hypothetical. Suppose the
statewide difference was Bush over Gore by 300 votes, and a sample manual
recount showed that a full recountin Miami-Dadewould probably resultin anet
gain for Gore of 400 votes. Suppose further that in each of the 17 punch card
counties that voted for Bush over Gore a sample manual recount showed that
conductingafull manual recount would result in net gansfor Bush of 25to 100
votesin each of those17 counties foracombined total net gain of 900 votesfor
Bush. As Fla. Stat. § 102.166(5) is written, it appears that complete manual
recounts could not occur in those 17 less-populated counties, because the
projected change in none of them, standing alone, would be enough to alterthe
statewide result, even though the combined total of their projected changes
would have swung the election result back to Bush.
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When apolitical party uses state machinery and exercises
prerogativesitis given under state law to influencethe counting
or alter the effect of votes, it is astate actor subject to the same
constitutional constraints that protect citizens from the state and
its officials. See Terry v. Adams, 345 U.S. 461, 481, 73 S. Ct.
809,819 (1953) (white primary case) (“[A]ny part of the machin-
ery for choosingofficials becomes subject to the Constitution’s
restraints.”) (citations andquotations omitted). The manual
recount provision contained in Fla. Stat. 8102.166(4), and the
selectivity it encourages or permits political partiesto exercisein
bringing about recounts, isan integral part of the election process
in Florida, aswe have seen in recent days, and the Supreme Court
has held that “[a]ll procedures used by a State as an integral part
of the election process must pass muster against the charges of
discrimination or of abridgement of the right to vote.” Moore v.
Ogilvie, 394 U.S. 814, 818, 89 S.Ct. 1493, 1495 - 96 (1969).

The Florida manual recount statute gives government
officials some discretion over whether to conduct a manual
recount, see Fla. Stat. § 102.166(4)(c)(“ The county canvassing
board may authorizeamanual recount”), and government officials
are intimately involved in the actual recount procedure itself.
Those two facts reinforce the conclusion that the Florida Demo-
cratic Party’ s selection of the counties in which manual recounts
could occur is state action subject to constitutional scrutiny. See
Dennis v. Sparks, 449 U.S. 24, 27 - 28, 101 S. Ct. 183,186 (1980)
(“[T]o act “under color of statelaw’ for § 1983 purposes doesnot
require that the defendant be an officer of the State. Itis enough
that heisa willful participant in joint action with the State or its
agents. Private persons, jointly engaged with state officialsin the
challenged action are acting .. . “under color’ of law for purposes
of § 1983 actions.”) (citation omitted); Gray v. Sanders, 372U.S.
368, 374 - 75, 83 S.Ct. 801, 805 (1963) (“We agree with that
result and conclude that state regulation of this preliminary phase
of the election process makesit state action.”) (citation omitted).
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What the State of Florida and its officials cannot constitutionally
do alone, the State and theFlorida Demaocratic Party acting jointly
cannot do either.

If Floridaenacted astatute that provided amanual recount
procedure for correcting the undervote caused by the use of the
punch card voting system, but provided that the corrective
procedure could beinvoked only in the 3 most popul ous counties
of the state, no one would questionthat such a provision would be
unconstitutional .* And it would be unconstitutional no matter
how rational the purpose of the statute. Suppose, for example, that
the state thought it was more efficient to conduct manual recounts
in the really big punch card counties, and not worth the effort to
do it in any little, sparsely populated, or vote-poor punch card
counties. | hope that no judgeon this Court would suggest such a
law would be constitutionally permissible.

The reason we would or should be unanimousin holding
such a law unconstitutional is that states cannot treat votes
differently depending upon the counties in which the voterslive.
The constitutional wrong in that hypotheticalcase and in the
present case is the mirror image of the one in Moore v.
Ogilvie,394 U.S. 814, 89 S.Ct. 1493 (1969). Jud as the Constitu-
tion forbids a state from counting or weighting votes | ess because
they come from more populated counties, it also forbids a state
from counting or weighting votes less because they come from
more sparsely populated counties. Y et that is precisely what the

“The hypothetical statute isnot far removed from the statute that Florida
does have. As| have previously pointed out, the statute appears to permit a full
manual recount only if the sample recount indicatesthat a full recount in tha
county could affect the election result. Fla. Stat. 8 102.166(5) (the county
canvassing board can manually recount all the ballots only “[i]f the manual
recount [sampl €] indicates an error in thevote tabul ation which could affect the
outcome of the election”). Because of that apparent requirement, the statute
encourages in every case, and may require in some cases, that the manual
recounts be requested in more populous, vote-rich counties.
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manual recounts in the 3 selected Florida counties does.

Recall that the central fact underlying the theory behind
the manual recounts in Broward, Pam Beach, and Miami-Dade
Counties is that the punch card system of voting necessarily and
inevitably resultsin someintended votesnot being counted unless
there is a manual recount. See supra at 4-9. With the selective
manual recounts that the Florida Democratic Party and govemn-
ment officials have jointly brought about, voters are treated
differently depending upon where they live. There are two sets of
punch card voters whose efforts to vote are not picked up by the
tabulating machines. One set, the favored one, livesin Broward,
Palm Beach, and Miami-Dade Counties. The second set has the
misfortuneto livein the other 21 punch card counties. The votes
of the first set count; the votes of the second st do not. Two
voters using the same effort to press an identical stylus against a
punch card and bringing about the identical effect on a chad next
to a Presidential candidate are treated differently. See O 'Brien v.
Skinner, 414 U.S.524, 529, 94 S.Ct. 740, 743 (1974) (holding
unconstitutional astatute under which twocitizens“ sitting side by
sidein the samecell may receive different treatment as to voting
rights”). Onevoteiscounted, the other not. The olereasonisthat
the Florida Democratic Party, acting with the authority given to
it by the state, and pursuing its own political interests, chose to
have one vote counted and the other not.

The matter was aptly put in a letter Florida Attorney
General Robert Butterworth wrote to the Chair of the Palm Beach
County Canvassing Board on November 14, 2000. The letter
referredto the “ extremely serious” legal issuesthat would arise if
manual recounts were conducted in some counties but not others.
He said that “atwo-tier system for reporting votes would result,”
and:

A two-tier system would have the effect of treating voters
differently, depending upon what county they votedin. A
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voter in a county where a manual count was conducted
would benefit from having a better chance of having his
or her vote actually counted than a voter in a county
where a hand count was halted.

Touchston, Hearing, EX., Trans. at 9-16, 44-45 & 48. That is
exactly the situation resulting from the Florida Democratic Party
and Florida's state or local officials acting jointly to manually
recount votes in only 3 of the 24 punch card counties. In that
letter, Attorney General Butterworth went on to say that hefelt “a
duty to warn that if the final certified total for balloting in the
State of Florida includes figures generated from this two-tier
system of differing behavior by officid canvassing boards the
State will incur a legal jeopardy, under both the U.S. and state
constitutions.” That “legal jeopardy” under the United States
Constitution is what thislitigation is about.*

*Butterworth, who is the co-chair of the Florida campaign for the
Democratic nominee for President, see Touchston, Hearing Trans. at 10, wrote
the letter and an attached advisory opinion in order to persuade Palm Beach
County to manually recount its punch card ballots. The letter referred to the
possibility that Seminole County, which did not usethe punch card system, had
manually recounted its ballots. The Florida Democratic Party represented to us,
however, that the optical scan or marksense system of voting, which is what
Seminole County uses, see Chart A, “provides good results” and a no-vote
percentage that one would expect to occur naturally, see Brief of
Intervenor/Appellee Florida Democratic Party at 23-24, Touchston v.
McDermott, No. 00-15985 (filed in the 11th Cir. Nov. 28, 2000). The Party says
that system is not plagued by the same problems as the punch card system used
in Palm Beach and the 23 other counties.

If manually recounting in one county that does not have a punch card
system resultsin“legal jeopardy” because voters are being treated differently in
that county fromvotersin punchcard counties, then condu cting manual recounts
in only afew of the punch card counties alsotreats dmilarly situated votersin
the punch card counties differently, and resultsin “legaljeopardy.”

The Butterworth letter doesspeak of thedifferent treatment being aresult
of “differingbehavior of official canvassing boards,” but it was the Florida
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If we accept what the Florida Democratic Party has told
us, we can even put an estimate on the number of affected voters
who are being discriminated againg in the manual recount: the
number who tried to vote for a Presidential candidate but were
prevented from doing so by the punch card system and for whom
no effort is being made to ascertain their true intent. The Party
saysthat the optical scanner system usedin most Floridacounties
provides good results and the undervote in counties using that
system is only .40 %, which the Paty says is about what we
should expect to occur naturally, i.e., by virtue of voter intent, in
a Presidential election in Florida. Brief of Intervenor/Appellee
FloridaDemocratic Party at 23-24, Touchstonv. McDermott, NO.
00-15985 (filedinthe 11th Cir. Nov. 28, 2000). Y et the undervote
in punch card counties, the Party says, is approximately 3.2%. Id.
at 10. Thus, the difference in the undervote rate caused by the
punch card system, if we accept the Party’s figures, is approxi-
mately 2.8%. Thetotal number of ballots cast in the 21 punch card
counties in which no manual recount is being conducted is
2,013,666. See Chart C.

Applying the Party-supplied machine-caused-undervote
rate of 2.8% to that figure gives us an estimated 56,382 votersin
the non-selected punch card countieswho tried to cast their votes
but were thwarted by chad problems of one kind or another.** Itis

Democratic Party that chose whichcounty canvassing boards could undertake
a manual recount pursuant to Fla. Stat. § 102.166(4).And, as | have already
explained, Supreme Court precedent establishesthatin choosing thosecounties,
the Party was engaged in state action, and could not do what the Constitution
forbidsgovernment officials from doing.

*'As| have already pointed out, the Florida Democratic Party’ s estimated
2.8 % undervote difference betw een the optical scan and punch card counties
was based upon incom plete data, and we now know from compl ete data that the
differencein “novote” ratesis actually 2.49 %. See supra n.5. However, if the
results from Broward, Miami-Dade, and Palm Beach Counties are excluded,
then the rate of no vote in the remaining 21 punch card counties drops from
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those more than 56,000 voters whom the Florida Democratic
Party, in conjunction with the state, isdiscriminating against inits
selective manual recount. Unlike their similarly situated fellow
citizensin the 3 most populous counties, no effort is being made
to ascertain their true intent — thereby re-enfranchising those
whose attemptsto votewerethwartedby defectsin thetechnol ogy
—by manually inspecting their punch card ballots Asthe Supreme
Court held in Reynolds v. Sims, “[w]eighting the votes of citizens
differently, by any method or means, merely because of where
they happen to reside, hardly seemsjustifiable. One must be ever
aware that the Constitution forbids sophidicated as well as
simpleminded modes of discrimination.”” 377 U.S. at563, 84 S.
Ct. at 1382 (citations omitted).

The same analyds applies and the same conclusion is
reached , of course, if one views the selection factor as being not
the population of the counties but ingead the number or percent-
age of votes cast for the Florida D emocratic Party’s nominee in
the counties (both factors coincided here). Just as a state, and
apolitical party acting in conjunction with the date, cannot
discriminate among voters based upon the population of their
counties, so also they may not discriminate among voters based
upon political opinionsand beliefs asexpressed by thecandidates
for whom those voters cast their ballots Shifting thefocus of the
selection from population to political preference simply adds the
weight of the First Amendment to that of the Equal Protection
Clause in prohibitingthe selectivity. Either way thereis unconsti-
tutional discrimination against the voters in the punch card

3.92% t0 3.62%. See supra n.5 & Chart C. When the marksense or optical scan
novote rate of 1.43% is subtracted, see Chart F, the resulting difference in no
vote rates between the remaining punch card counties and the optical scan
counties is 2.19%. Applying that rate to the number of ballots cast in the
remaining 21 punch card counties indicatesthat if the Party’s central theory is
correct, there are 44,099 voters in those 21 counties whose intended vote for
President was not counted.
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counties not selected for manual recounts. “Their right to vote is
simply not the same right to vote as that of those living in a
favored part of the State.” Reynolds, 377 U.S. at 563,84 S. Ct. at
1382.

In the face of the constitutional command that votes be
treated and weighted the same regardl ess of where thevoter lives
within a state, various of the defendants respond with several
arguments. Onething they argueisthat statesaredue deferencein
the way they run elections and, in light of Articlell, 8 1, cl. 2
ofthe Constitution, and 3 U.S.C. § 5, dates are due special
deferencewhen it comesto the selection of electors. But statesare
due no deference if they go about selecting electors in away that
violates specific provisons of the Constitution, including the
Equal Protection Clause. The Supreme Court has expressly held
that the power that Article Il gives the states to select electors
cannot be exercised in away that violates the Equal Protection
Clause. See Williams v. Rhodes, 393 U.S. 23, 29,89 S. Ct. 5,9 -
10 (1968) (“Nor can it be thought that the power to select electors
could be exercised in such away as to violate express constitu-
tional commandsthat specifically bar States from passing certain
kinds of laws. ... We therefore hold that no State can pass a law
regulating elections that violates the Fourteenth Amendment’s
command that ‘No State shall ... deny to any person ..the equal
protection of thelaws.’”); accord, Anderson v. Celebreezze, 460
U.S.780, 795 n.18, 103 S.Ct. 1564, 1573 n.18 (1983). After all,
Moore v. Ogilvie,394 U.S. 814, 89 S. Ct. 1493 (1969), applied the
one person, one vote doctrine to strike down an lllinois statute in
a case involving the selection of electors. The issue is not about
Articlell or 3U.S.C. §5; it isabout whether the sel ectivemanual
recounts in question violate the Congtitution. Because they do,
nothing in Article 11 and certainly nothing in any federal statute
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insulate that unconstitutional action from remedy.>

Getting closer to the merits issue, the defendants also
arguethat Floridalaw permitsany political party with acandidate
ontheballot, or any candidate whose name appears on the ballot,
to file awritten request with the county canvassing board for a
manual recount. See Fla. Stat. § 102.166(4)(a). Thereisno equal
protection problem, they say, because the Republican Party or its
candidate could have requested that manual recounts be con-
ducted in each of the punch card counties. Thisargument is not at
all persuasive.

As | have dready explained, although the Republican
Party or its candidate could have requested a manual recount in
any of Florida' s counties, the statute permitsfull manual recounts
inonly those countiesin which asample manual recount indicates
“an error in the vote tabulation which could affect the out come
of the election.” Fla. Stat. § 102.166(5). Some of the punch card

52Some of the defendantsseek cover from Roudebush v. Hartke, 405 U.S.
15,92 S. Ct.804 (1972, but itdoes not provideany for them. That decision did
not address the equd protection rights of voters, nor did it involve the
discriminatory application of election laws in general or of recount laws in
particular. It decided only the narrow issue of whether a recount of the ballots
cast in an election for the United States Senate was avalid exercise of astate’s
power to prescribe the times, places, and manner of holding el ectionspursuant
to Article |, 8 4, or was indead a forbidden infringement on the power that
Article I, 8§ 5 gives the Senate to judge the qualifications of its members.

The opinion in Roudebush does observe that Indiana, along with many
other states, had found that the availability of arecount was necessary to guard
against irregularity and errorsin votetabulation, and saysthat “[a] recount is an
integral part of the Indianaelectoral process andiswithin the ambit of the broad
powers delegated to the States by Art. |, 8 4.” Id. at 25, 92 S. Ct. at 810 - 11.
True enough, but arecount isnot any more integral to the electoral processthan
the actual election itself, and as we have already seen, Article I, § 4 does not
permit statesto conduct electionsin away that violates a specificconstitutional
provision such as the Equal Protection Clause. It follows tha states cannot
conduct recounts in away that violates that clause, either.
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counties are so sparsely populated, so vote poor, that even if a
manual recount had been requeged and a sample recount con-
ducted as provided in Fla. Stat. § 102.166(4)(d), the result of that
sample recount would not have indicated that a full manual
recount in the county could affect the outcome of the election. So,
even if the Republican Party or its candidate had requested
manual recounts in every punch card county, the process would
still have ended up treating some punch card voters differently
based upon the counties in which they lived. The Constitution
forbids that.

There is a another, more fundamental flaw in the argu-
ment that treating punch card voters differently depending upon
the county of their residence is permissible because the Republi-
can Party or its candidate could have, but did not, prevent that
difference in treatment. The constitutional rights involved are
those of the voters in the other punch card counties. It is their
votes and their constitutional rights at stake. The voters whose
constitutional rightsarebeing violated are not permitted to request
a manua recount. See Fla. Stat. 8102.166(4)(a). There is no
loopholeinthe Constitution that permitswhat would otherwise be
an unconstitutional action to occur simply because a third party
could have, but did not, prevent it from occurring. Therefore, the
fact that both parties were permitted to request manual recounts
does not shield the selective recounts from constitutional attack.

Another argument the defendants put forward respondsto
the criticism of the previous one. Florida Attomey General
Butterworth, who was so concerned in his November 14, 2000
letter about the“ legal jeopardy” that his state would bein if there
was a “two-tier” system in which manual recounts occurred in
some counties but not others, afortnight later filed a brief in this
Court telling usthere is nothing to worry about after all. Accord-
ing to Attorney General Butterworth’s latest position on the
subject, manual recounts can be requested or granted under Fla.
Stat. 102.166(4)(a) - (c) in as selective or discriminatory away as
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the human mind can imagine without running afoul of the
Constitution. The reason, he says, is that although a voter cannot
request a manual recount at that stage of the election process, a
voter can later file an election contest and try to get the court to
conduct a manual recount as part of that contest.

That argument is unpersuasive. Even assuming that
Floridalaw providesamechanism for individual votersto request
manual recounts as part of an electioncontest, the practical and
legal burdensimposed uponan individual who seeksto contestan
election are entirely different, and far more burdensome, than
those that a party or candidate must meet in order to institute an
election contest. A request filed by a political party or candidate
before the results are certified merely has to set out grounds for a
manual recount, and the county canvassing boardcan grantit. Fla.
Stat. § 102.166(4). An election contest, on the other hand, cannot
be filed until after the last county canvassing board certifies
results, see Fla. Stat. 8102.168(2), andonceit does, a presumption
kicks in and weighs against granting any relief in the contest.
Under Florida law, “elected officials are presumed to perform
their duties in a proper and lawful manner in the absence of a
sufficient showing to the contrary,” and “there isa presumption
that returns certified by election officials are presumed to be
correct.” Boardman v. Esteva, 323 S0.2d 259, 268 (Fla. 1976)
(citation omitted).

Besides, there is the problem of time. Election contests
cannot be ingtituted until “after midnight of the date the last
county canvassing board empowered to canvass the returns
certifies the results of the election being contested.” Fla.
Stat.§ 102.168 (2). That might be enough time in ordinary
circumstancesto file a contest, have it litigated through the trial
and appellate stages of the state court system, win the right to a
manual recount, have any issues arising inthat manual recount be
litigated to conclusion, and have the new result accepted. Maybe,
but the circumstances giving rise to these cases are not ordinary.
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To beginwith, the effective deadlinein this case is not sometime
next year as it might be with most elections, but instead is
December 12, and the drop-dead deadline is December 18, 2000.
Not only that, but the Florida Supreme Court extended the time
for the last county canvassing board to certify its results to the
Secretary of State from 7 days after the election, the time speci-
fied in Fla. Stat. 8§ 102.111 and 102.112, until November 26,
2000, which is 19 days after the election. See Harris, ___ S0.2d
at , 2000 WL 1725434, at *16, vacated, Bush v. Palm Beach
County Canvassing Bd., 531U.S. |,  S.Ct. __, 2000 WL
1769093 (Dec. 4, 2000) (per curiam).That cut 12 days out of the
periodthat would otherwi se have been provided for conducting an
election contest through to conclusion.

We know from the inability of Miami-Dade and Palm
Beach Counties to finish theactual manual recounts in even the
extended time the Florida Supreme Court allotted them, that it
would have been impossible asa practical matter for avoter in,
for example, Hillsborough County, a punch card county in which
369,467ballotswere cast in thePresidential election, see Chart C,
to file an election contest demanding a manual recount in that
county, try the case before the trial court, succeed on appeal in
time for the canvassing board to conduct and complete a full
manual recount, and then have any issues arising in that recount
decided. An election contest under Florida law is not a practical
remedy for voters who have been discriminated against in the
Florida Democratic Party’s selection of punch card counties in
which to request a manual recount.

Even if there were enoughtime for such manual recounts
after the extended period for the county canvassng boards to
report, there is another serious obstacle to a voter using the
Floridaelection contest proceduresto secure amanual recount in
that voter’s county. Except in cases of outright fraud, bribery, or
other corruption, or the ineligibility for office of the successful
candidate, Florida law requires that anyone filing an election
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contest show that correction of the problem complained aout
would change the results of the election. See Fla. Stat.
8102.168(3)(c) (“ Receipt of anumber of illegal votesor rejection
of anumber of legal votes sufficient to change or place in doubt
the result of theelection.”) & (3)(e) (“Any other cause or allega-
tion which, if sustained, would show that a person other than the
successful candidate wasthe person duly nominated or el ectedto
the office.”). If the voter cannat show that the constitutional
violation he suffered changed the result of the election, he has no
grounds for contesting the election under the Florida election
statute.

While Florida' s interest in bottom line election resultsis
certainly expedient, the Constitution demands more than expedi-
ency. It is concerned with values other than the outcome of
elections. To say that it is sufficient to remedy only those
constitutional violations that matter to the political parties and
their candidates is to say the rights of voters themselves do not
matter. Can anyone seriously suggest that the Reynolds v. Sims,
Gray v. Sanders, and Moore v. Ogilvie doctrines apply only when
election results would be changed? When the Supreme Court in
Reynolds said, “[t]o the extent that a citizen’s right to vote is
debased, he isthat much less acitizen,” 377 U.S. at 567, 84 S.Ct
at 1384, the Court did not add “unless it makes no differencein
theelection results.” When the Court said that “thebasic principle
of representative government remains, and must remain, un-
changed —theweight of acitizen’ svote cannot be madeto depend
on where he lives,” id., surely the Court did not mean for tha
basic principle to be inapplicable except where it was outcome
determinative for a candidate.

In Moore therewas" absolutely noindicationintherecord
that the appellants could not, if they had made the effort, have
easily satisfied Illinois’ 50-county, 200-signature requirement,”
see 394 U.S. at 820 - 21, 89 S. Ct. at1497(Stewart, J., dissenting).
In other words, there was absolutely no indication that the
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differential treatment of citizensbased upon the countiesin which
they lived affected whether any would-be candidate could get on
the ballot. Nonetheless, the Supreme Court did not hesitate to
strike down the discrimination among voters, explaining that
“[t]he idea that one group can be granted greater voting strength
than another is hostile to the one man, one vote basis of our
representativegovernment.” /d. at 819, 89 S.Ct. at 1496. The one
person, one vote principleis not so fickle as to depend upon the
closeness of an election.

One last argument relating to the merits which is put
forward by several of the defendarnts is that there is no constitu-
tional violation in selective manual recounts based upon county
of residence, becausethere are variations among the counties in
election systems and different systems giverise to different error
rates. In other words, unless the Constitution mandates that every
county use the same voting system, it logically cannot prohibit
selective correction of error rates in counties that use the same
system. But why not? Why are differencesin the number of vote
errors that occur as areault of local variations in choice of vote
systems before an election the constitutional equivalent of
selectivecorrectionof errors basedupon county of residence after
the election?

There is no reason to believe that any county would
attempt to choose for itself avoting system with a high error rate
in order to disadvantage its citizens compared to those of other
counties. Thereis every reason to believe that political parties or
candidateswill selectively choosethecountiesinwhichtoinitiate
the process of manual recounts based upon how those counties
voted and their population. The intent behind the two actions is
different. To understand the importance of that difference,
consider this hypothetical. Suppose a state |egid ature mandated
thetype of voting systemsto be used in each county, and deliber-
ately favored urban counties with low-error systems that would
keep down the undervote, while sticking rural countieswith high-
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error systems that would increase the undervote in those counties
thereby reducing their influencein statewide el ections. Maybethe
legislature, dominated by members from the more populous
counties, just wanted to keep the country folks in their place. Is
there any doubt that such legislation would be unconstitutional
under Reynolds and related cases? It would be unconstitutional
even though the discriminatory choice occurred on the front end,
before the election, and even though it involved variations in the
vote systems used in different counties.

How then can it be constitutionally permissible to make
amaterially similar, discriminatory choice on the back end after
the election: to favor the voters of more popul ous counties who
went for one candidate with a process that ameliorates their
undervote, while not applying that processto amelioratethe same
or worse undervote problemsin less popul ous counties that went
for the other candidate? The answer is that it is not constitution-
ally permissibleto discriminate in favor of the voters of Broward,
Palm Beach, and Miami-Dade, or any combination of those
counties, and against the voters in the other 21 punch card
countieswhenit comesto apost-el ection remedy of the undervote
problem caused by the voting system technology.

The Florida Supreme Court reminded us that: “Courts
must not lose sight of the fundamental purpose of election laws:
Thelaws areintended to facilitate and safeguard the right of each
voter to express hisor her will in the context of our representative
democracy.” Harris, ___So.2d at ____, 2000 WL 1725434, at
*13(footnote omitted). But we also must not lose sight of the
constitutional guarantee of equal protection, which prohibitsstates
from selectively facilitating and safeguarding the rights of voters
based uponwherethey livein the gate. Florida’'s election laws, as
applied in thiscase, run afoul of that prohibition.

Finally, the defendants contend that we need not even
decide the merits of the constitutional claimsin this case because
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the plaintiffs have not suffered an irreparable injury. They base
that assertionon two premises. First, the defendants maintain that
it is inappropriate at this juncture to decide whether permanent
injunctiverelief should beissued. | disagreefor thereasons| have
already stated. See supra at 3-4, discussing Thornburgh v. Am.
Coll. of Obstetricians & Gynecologists, 476 U.S. 747,755-57, 106
S.Ct. 2169, 2176 - 77 (1986). Second, the defendants maintain
that there is no equal protection violation unless and until the
outcome of theelectionisaltered by theinclusion of the manually
recounted ballots in Florida's certified results. But, as | have
already explained, the conditutional harm isinflicted when the
ballots of similarly situated voters are counted and weighted
differently, and that harm exists regardless of the outcome of the
election.

The standard for apermanent injunctionis essentially the
sameasfor apreliminary injunction except that theplaintiff must
show actual success on the merits instead of a likelihood of
success. Amoco Prod. Co. v. Village of Gambell 480 U.S. 531,
546 n.12, 107 S.Ct. 1396, 1404 n.12 (1987). In addition to
succeeding on the merits, a plaintiff must “demonstrate the
presence of two elements. continuing irreparable injury if the
injunction does not issue, and the lack of an adequate remedy at
law.” Newman v. State of Ala., 683 F.2d 1312,1319 (11th Cir.
1982). Explaining the distinction between “irreparable injury”
and" adequate remedy at law,” our predecessor circuit said:

[T]he essential prerequisite to a permanent injunction is
the unavailability of an adequate remedy at law. Irrepara-
bleinjury is, however, one basis, and probably the major
one, for showing the inadequacy of any legal remedy. . .
. Often times the concepts of"irreparable injury” and "no
adequateremedy at law" areindistinguishable. ... "[T]he
irreparableinjury rubricisintendedto describethe quality
or severity of the harm necessary to trigger equitable
intervention. In contrast, theinadequate remedy test looks
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tothe possibilities of alternative modes of relief, however
serious the initial injury.”

Lewis v. S. S. Baune, 534 F.2d 1115, 1124 (5th Cir. 1976)
(citations omitted).

Here, | believe that the plaintiffs in these two cases have
succeeded on the merits by establishing that the disparate
treatment of similarly situated votersviol atesthe Equal Protection
Clause. That constitutional injury totheir right tovote isirrepara-
ble, since it “cannot be undone through monetary reme-
dies.” Cunnigham v. Adams, 808 F.2d 815, 821 (11th Cir. 1987),
both because of the unquantifiable nature of the right to vote as
well asitsfundamental importancein our system of representative
democracy. See Reynolds v. Sims, 377 U.S. 533,562, 84 S.Ct.
1362, 1381(1964) (the right to vote is "a fundamental political
right, because [it is] preservative of all rights") (citation and
quotations omitted). See also Northeastern Fla. Chapter of the
Assoc. of Gen. Contractors v. City of Jacksonville, 896 F.2d 1283,
1285 (11th Cir. 1990) (discussing cases in which this Court has
recognized that an on-going violation of the First Amendment or
privacy rightsconstitutesirreparabl einjury, and gatingthat “ [t} he
rational e behind these decisions was that chilled free speech and
invasionsof privacy, because of their intangible nature, could not
be compensated by monetary damages; in other words, plaintiffs
could not be made whole”).

Not surprisingly, thereis no suggestion by the defendants
that there is an adequate remedy at law to address the voting-
rights injury presented in this case. See Dillard v. Crenshaw
County, 640 F. Supp. 1347, 1363 (M.D. Ala. 1986)(“Given the
fundamental nature of theright to vote, monetary remedieswould
obviously be inadequate in this case; it is simply not possible to
pay someonefor having been deniedaright of thisimportance.”).
Thereis anirreparable injury to the right to vote for which there
isno adequateremedy at law. Accordingly,granting therequeged
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injunctive relief is the only appropriate remedy.
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Appendices
CHART A

[Note: these charts will be providedin printed briefs as
foldouts enlarged to conform with required 11 point size.]
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

Robert C. Touchston, Deborah
Shepperd, and Diana L. Touchgon,

Plaintiffs,
VS Case No. 6:00-cv-1510-Orl-28C

Michael McDermott, Ann McFall, Pat
Northy, Theresa L ePore, Charles E.
Burton, Carol Roberts, Jane Carroll,
Suzanne Gunzberger, Robert Lee, David
Leahy, Lawrence King, Jr., and Miriam
Lehr, intheir official capacitiesas
members of the County Canvassing
Boards of Volusia, Palm Beach,
Broward, and M iami-Dade Counties,
respectively; and Katherine Harris, in
her official capacities as Secretary of
the Department of State, and as a
member of the Elections Canvassng
Commission, and Clay Roberts and Bob
Crawford, in their official capacity as
members of the Elections Canvassing
Commission,

Defendants.

ORDER

This cause came on for consideation on Plaintiff's
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Emergency Motion for Temporary Restraining Order and/or
Preliminary Injunction (Doc. 3, filed November 13, 2000).

Plaintiffs, registered voters in Brevard County, Florida,
have sued the members of the County Canvassing Boards of
Countiesof Volusia, Palm Beach, Broward, and Miami-Dade, the
members of the Florida Elections Canvassing Commission, and
the Secretary of the Horida Department of State. In their com-
plaint, Plaintiffs challenge the constitutionality of Section
102.166(4) of the Florida Statutes, asserting that the statute
violates their rights under the Equal Protection and D ue Process
Clauses of the Fourteenth Amendment. Based on these claims,
Plaintiffs seek an order from this Court stopping the manual
recount of votesinthese counties. Notwithstanding the exigencies
described asjustification for emergency relief and short notice to
the Defendants, this action wasfiled with the Clerk of this Court
at 3:51 p.m. yesterday, just hoursafter similar daimswere denied
by The Honorable Donald M. Middlebrooks in the United States
District Court in the Southem District of Horida.(1) Although the
Court has had the opportunity to consider the complaint, the late
filing of this action has resulted inan Order perhaps too brief to
give the issues raised therein the dignity they deserve. Upon
review of Plaintiffs' complaint and the accompanying memoran-
dum of law, aswell ascounsel’ s argument, this Court determines
that the relief sought by Plaintiffs should be denied.

1) Due to the last-minute filing of thisaction, coun-
sel for Plaintiffs was told, at approximately 6:00
p.m. yesterday and upon inquiry, via telephone
that the Court would hold ahearing onthe motion
for a temporary injunction at 2:00 p.m. today.
Counsel for Plaintiffs was told to notify the
Defendants of the hearing assoon as possible and
to be prepared to certify at the hearing what
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effortswere madeto inform the Defendants of the
hearing.

2

Background

One week ago today, on Tuesday, November 7, 2000, a
general election washeld throughout the United States. When the
popular vote for the office of President of the United Stateswas
counted in the State of Florida, the difference between the votes
cast for the Republicen candidate Texas Governor George W.
Bush and the Democratic candidate, VicePresident Al Gore,was
less than one-half of one percent of the votes cast. Because of this
small difference, Floridalaw required arecount. (2)

Floridalaw also providesthat a candidate or certain other
personsmay regquest amanual recount. (3) Vice-President Al Gore
requested a manual recountin four Florida

(2) Section 102.141(4), Florida Statues, provides in relevant
part, “If the returnsfor any office reflect that a candidate was
defeated or eliminated by one-half of apercent of less of the votes
cast for such office..the board responsible for certifying the
results of the vote on such race or measure shall order a recount
of the votes cast for such office...”.

(3) Section 102.166(4) provides:

@ Any candidate whose name appeared on
the ballot, any political committee that
supports or opposes an issue which ap-
peared on the ballot, or any political party
whose candidates’ names appeared on the
ballot may file awritten request with the
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county canvassing board for a manual
recount. Thewritten request shall contain
a statement of the reason the manual
recount is being requested.

(b) Such request must be filed with the can-
vassing board prior to the time the can-
vassing board certified the results for the
office being protested or within 72 hours
after midnight of thedate the el ectionwas
held, whichever occurs later.

(c) The county canvassing board may autho-
rizeamanual recount. If amanual recount
is authorized, the county canvassing
board shall make a reasonable effort to
notify each candidate whose race isbeing
recounted of the time and place of such
recount.

(d) The manual recount must include at least
three precincts and at least 1 percent of
the total votes cast for such candidate or
issue. Inthe event there arelessthan three
precincts involved in the election, all
precincts shall be counted.

The person who requested the recount
shall choose three precincs to be re-
counted, the county canvassing board
shall select the additional precincts.

3

counties: Volusia, PAlm Beach, Broward, and Dade. (4)
Plaintiffs contend that the sel ective manual recountsin these four
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apparently largely Democratic counties, unconstitutionally dilute
their votes because the manual recounts arelikely to result in an
increase in the number of votes counted for the Democratic
candidate. Plaintiffs contend that Section 102.166(4), Florida
Statutes, violates their equal protection and due process rights
both on its face and as applied.

Additionally, Section 102.166(5) provides that “[i]f the
manual recount indicates an error in the vate tabulation which
could affect the outcome of the election, the county canvassing
board shall: (a) Correct the error and recount the remaining
precincts with the vote tabulation system; (b) Request the
Department of State to verify the tabulation software; or (c)
Manually recount all ballots.” Moreover, “[alny manual recount
shall be open to the public.” 102.166(6) Fla. Sta. (2000).

The Florida statue further provides:
@) Procedures for amanual recount are as follows:

(a The county canvassing board shall appoint asmay
counting teams of at least two electors as is
necessary to manually recount the ballots. A
counting team must have, when possible, mem-
bers of at least two political parties. A candidate
involved in the race shall not be a member of a
counting team.

(b) If acounting teamisunableto determineavoter’'s
intent in casting a ballot, the ballot shall be pre-
sented to the county canvassing board for it to
determine the voter’ s intent.

102.166(7), Fla. Stat. (2000)
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(4) Therewere no affidavits attached to Plaintiffs’ complaint
or mation; the only attachments to the complaint are the pertinent
Florida statute and a news article. Accordingly, only a brief,
general statement of facts has been included in this Order.

4

Specifically, Plaintiffs argue that Section 102.166(4) has
enabled Vice President Gore to selectively seek and effectuate a
manual recount only in heavily populated, predominantly
Democratic counties. Plaintiffs contend that such sel ective manual
recounting will skew the election result toward the Democratic
candidate by adding a proportionately higher number of Demo-
cratic votes which were not tabulated through the automatic
mechanism. In essence, Plaintiffs contend that the state law
permitting manual recounts in counties selected by the Demo-
cratic candidate is effectively diluting their votes for the Republi-
can candidate cast in a predominately Republican county where
a recount was not requested. This, according to the Plaintiffs, is
contrary to guarantees of the Fourth Amendment.

Plaintiffs also assert that the manual recount process
established within Section 102.166(4) lack due process
protections. First, Plaintiffs assert that section 102.166(4) is
enabling Vice President Gore to gain a disproportionate number
of total “undervotes’ by selecting a manual recount in counties
with amajority of Democratic voters. Accordingto Plaintiffs, the
Florida law does not afford due process because it fails to
establish safeguardsthatwould prevent acandidate from using the
manual recount mechanism to mine for votes. Second, Plaintiffs
contend that Section 102.166(4) fails to provide procedural
process because it grants county canvassing boards absolute
discretionary authority as to whether to grant or deny a manual
recount while failing to establish standards that are sufficient to
guard against arbitrary and capricious decisions. Third, Plaintiffs
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contend that Section 102.166(4)’ s lack of standards for delineat-
ing when to recognize a valid ballot during a manua recount
results in the application of inconsistent rules and subjective
evaluations. Plaintiffs daim that Section 102.166(4) enables
county canvassing boards to develop, on an ad hoc basis, vague,
subjective, arbitrary, and capricious standards to count ballots
when voters have not completed the casting of his or her vote by
sufficiently punching the chad on the ballot. Fourth, Plaintiffs
claim that Section 102.166(4) failsto provide noticeand opportu-
nity to be heard to an opposing candidate when a manual recount
has been proposed by a candidate or is being consdered by a
canvassing board.

In addition, Plaintiffs arguethat Section 102.166 enables
a candidate in a statewide election to use the manual recount
mechanism to selectively cause the ballotsinsome countiesto be
recounted while ignoring similarly situated valid ballots in other
counties. This practice, the Plaintiffs contend, does not suffi-
ciently embrace the principle embodied within the equal protec-
tion clause of the Fourteenth Amendment that voters areentitled
to have their valid votes counted along with the valid votes of
other electors.

Analysis

Essentially,the sameargumentsPlaintiffsmake herewere
also make by the complaintsin Ned Siegel, et al. and Gov. George
W. Bush, et al. v. Theresa LePore, et al., Case No. 00-9009-ClV -
Middlebrooks, filed in the Southern District of Floridaonly afew
days ago. In that case, Judge Middlebrooksentered an order that
this Court considers well-reasoned and comprehensive.

5

After its own independent consideration of the ises pre-
sented here, this Court adopts the reasoning contained in Judge
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Middlebrook’ sOrder of November 13, 2000. See Seigel v. Lepore,
2000 WL 1687185 (S.D. Fla. Nov 13, 2000) (attached hereto).
Nonetheless, it isimportantto briefly reiterate the reasonsfederal
courtsremain reluctant to interfere with state electoral processes.

Whilethereareamyriad of controverdal issuessurround-
ing this extraordinary close presidential elections we are con-
cerned with only one — whether the federal courts should enjoin
themanual count of ballotsin certain counties authorizedby local
officials pursuant to the request of one of the candidates. In
resolving this questions, it is important to keep in mind that the
election of a President under out federal system is decentralized
and does not turn on the popular vote. Thestates themselvesplay
an important constitutional rolein thisprocess. Articlell, section
1 of the United States Constitution provides that the states will,
according to the manner established by their regective legisla-
tures, appoint electorswho will then elect the President. Florida
has enacted laws as to how this responsibility should be carried
out, including Section 102.166, which give county canvassng
boardsunder certain circumstancesthediscretionto grant requests
for manual recounts of the ballots.

Asthe Eleventh Circuit observed in Curry v. Baker, 802
F.2d 1302 (11th Cir. 1986), although “federal courts closely
scrutinize state laws whose very design infringes on the rights of
voters, federal courtswill not intervene to examine the validity of
individual ballots or supervise the administrative detail sof alocal
election.” Inits consideration of a challengeto Indiana’ s recount
of ballotsinaU.S. Senatorial election, the United States Supreme
Court stated:

Unless Congress acts, Art. |, s 4, empowers the States to
regulate the conduct of senatorial elections. This Court
has recogni zed the breadth of those powers: “1t cannot be
doubted that these comprehensive words embrace author-
ity to provideacomplete codefor congressional elections,



168a

not only asto times and places, but in relation to notices,
registration, supervision of voting, protection of voters,
prevention of fraud and corrupt practices, counting of
votes, duties of inspectors and canvassers, and making
and publication of election returns in short, to enact the
numerous requirements as to procedure and safeguards
which experience show are necessary in order to enforce
thefundamental rightinvolved.” Smiley v. Holm, 285U.S.
355, 366, 52 S. Ct 397, 399, 76 L. Ed. 795 [(1932)].

Indiana has found, along with many other States,
that one procedure necessary to guard against irregularity
and error in the tabulation of votesisthe availability of a
recount. Despite thefact that a certificate of election may
be issued to the leading candidate within 30 days after the
elections, the results are not final if acandidate’ s opinion
to compel arecount isexercised. A recount isan integral
part of the Indiana electoral process and is within the
ambit of the broad powers delegated to the Statesby Art.
l.s 4

6

Roudebush v. Hartke, 405 U.S. 15, 24 (1972) (emphasis
added). Federal courts remain concerned with state laws and
practices that create patters of systematic denial of equality in
voting. (5) But, in the absence of “systematically discriminatory
laws, isolated events that adversely affect individuals are not
presumed to be [constitutional violations].” Curry, 802 F .2d at
1314 (quoting Gamza v. Aguirre, 619 F .2s 449, 452 (5th Cir.
1980)). Section 102.166isfacially neutral and nondiscriminatory.
Furthermore, Plaintiffshavefailed to establish that the canvassing
board’'s exercise of its discretion has been carried out in a
discriminatory or fraudulent manner.
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Insummary, Plaintiffshavefailed to st forth avalid basis
for intervention by federal courts They have not alleged that the
Floridalaw is discriminatory, that citizens are being deprived of
the right to vote, or that there has been fraudulent interference
with the vote.

(5) Examplesof patent and fundamental unfairness sufficient
to justify federal intervention include, inter alia: 1) dilution of
votes by reason of malapportioned voting districts or weighted
votingsystems; 2) purposeful or systematic discrimination against
voters of a certain class, geographic area, or political affiliation;
3) election frauds; 4) placing boguscandidateson primary ballots;
and 5) failureto givenoticeto perspective candidates of new and
rigorous standards for ballot placement and denial of access to
disqualified petitions. Hennings v. Grafton, 523 F .2d 861, 864,
(7th Cir. 1975) (collecting irregularitiescaused by mechanical or
human error and lackingininvidiousor fraudulent intent[and did]
no show conduct which isdiscriminatory by reason of its effect or
inherent nature”).

Additionally, in Roe v. State of Alabama, 43 F .3d, 574
(11th Cir. 1995) (Roe 1), federal court intervention was deemed
justified where a state court judge ordered elections officials to
count absentee ballots which were not notarized or witnessed,
notwithstanding the fact that the previous practice in Alabama
was not to count such ballots. The appellate court concluded that
this would render the election at issue fundamentally unfair. No
such circumstances are present in this instant matter.

7

Moreover, Plaintiffs have failed to establish any of the
requisite elements for the entry of a preliminary injunction. In
order to establish entitlement to this extraordinary remedy,
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Plaintiffsmust demonstrate (1) substantial likelihood of success
on the merits; (2) irreparable injury will be suffered unless the
injunction issues; (3) the threatened injury to the movant out-
weighswhatever damage the proposed injunction may cause; and
(4) if issued, the injunction would not be adverse to the public
interest.” McDonald’s Corp v. Robertston, 147 F .3d 1301, 1306
(11th Cir. 1998) (citing A/l Care Nursing Serv., Inc. v. Bethesda
Mem’l Hosp., 887 F .2d 1535, 1537 (11th Cir. 1989)). A prelimi-
nary injunction isadrastic remedy and should only be granted in
extraordinary circumstances where the*“burden of persuasion” as
to all four requisites is established. /d. Plaintiffs have simply
failed to meet thisburden.

Plaintiffs have not established alikelihood of success on
the merits of their claims. (6) This failureisin part based on the
fact that the Plaintiffs failed to include allegations of factin the
complaint regarding how the manual counts are being conducted.
Although the complaint is verified, the details contained in the
text of the pleading are based upon information and belief.
“[W]henthe primary evidenceintroduced is an affidavit made on
information and belief rather than on personal knowledge, it
generally is considered insufficient to support a motion for
preliminary injunction.” 11A James Wm. Moore, et al., Moore’'s
Federal Practice 2949 (2d ed. 1995). Hence, Plaintiffs havefailed
to demonstrate that they will suffer irreparable injury unless an
injunction issues. Furthermore, the result of this manual count
asserted by the Plaintiffs isa matter of speculation.

Moreover, Plaintiffs, have not demonstrated that any
injury they might suffer outweighsthe damage that an injunction
may cause the Defendants or that i ssuance of aninjunction would
not be adverse to the public interest. Finally, Plaintiffs have not
alleged or proved that they are

(6) Moreover, it is not at all clear that the Plaintiffs have
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standing to maintain this action. In Hubbard v. Ammerman, 465
F.2d 1169, 1182 (5th Cir. 1972), the court held “[i]n the absence
of a statute to the contrary, none but the candidate claiming to
have been injured by illegalities therein occurring can contes the
certified results of an election. No private person can bring such
a contest on the pretext of “redressng a public wrong”. See also
Curry v. Baker, 802 F .2d 1302, 1312 n.6 (11th Cir. 1986)
(questioning, in dicta, the standard of non-candidate challengers
to bring equal protection and due process claims, noting that
purported injury was “common to all voters, and indeed to all
citizens alike”).

8

without adequate state remedies to challenge canvassing
board’ s decisions to engage in the manual counts the manner in
which the manual counts were administered, or the eventual
results of the manual counts. In fact, as demonstrated by the
events of the day, the state system is working fervently in
resolving the issues discussed here.

BASED ON THE FOREGOING, Plaintiffs Motion (Doc.
3) isDENIED.

DONE and ORDERED in Orlando, Floridathis 14th day
of November, 2000.

/sl
JOHN ANTOON II
United States District Judge

Copies furnished to:
Counsel of Record
Unrepresented Party
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 00-9009-CIV-MIDDLEBROOKS

NED SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA,
CARRETTA KING BUTLER,
DALTON BRAY, JAMES S. HIGGINS,
and ROGER D. COVERLY, as Florida
registered voters,
[File Stamped : Nov. 13, 2000]
and

GOVERNOR GEORGE W. BUSH, and
DICK CHENEY, as candidates for President
and Vice President of the United Statesof America,

Plaintiffs,
VS.

THERESA LEPORE, CHARLESE. BURTON,

CAROL ROBERTS, JANE CARROLL,SUZANNE
GUNZBURGER, ROBERT LEE, DAVID LEAHY,
LAWRENCE KING R., MIRIAM LEHR, MICHAEL
MCDERM OTT, DEANIE LOWE, and JM WARD,

in their offidal capacities asmembers of the County
Canvassing Boards of Palm Beach, Miami-Dade, Broward,
and Volusia Counties, respectively,

Defendants.
/

ORDER ON PLAINTIFFS' EMERGENCY MOTION
FOR TEMPORARY RESTRAINING ORDER AND PRE-
LIMINARY INJUNCTION

THIS CAUSE comes before the Court upon Plaintiffs
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Emergency Motion for Temporary Restraining Order and
Preliminary Injunction, filed November 11, 2000.

I. Introduction

Plaintiffs, consisting of individual registered Florida
voters as well as the Republican candidates for President and
Vice-President Governor George W. Bush and Richard Cheney,
move for entry of atemporary restraining order and preliminary
injunction against Defendants, individual members of the
electoral canvassing boards of Palm Beach, Broward, Miami-
Dade, and Volusia Counties. They request that the canvassing
boards of Broward, Miami-Dade, Palm Beach, and Volusia
Counties be enjoined from proceeding with manual recounts of
the November 7th election.

The gravamen of their complaint isthat amanual recount
may diminish the accuracy of a vote count because of ballot
degradation and the exercise of disretion on the part of the
county canvassing boardsin determining avoter'sintent. Implicit
in their argument isa concern that selected manual recounts in
some counties but not others may skew the election results even
if the hand count is accurate. This is so because the machine
counting process may reject ballotswhich upon visual inspection
can be determined to be valid, and the machine error rateislikely
to be spread equally acrossall precincts. If only selected precincts
or counties are manually counted, the hand count, assuming it is
more accurate, may help the candidate favored in those areas.

These are serious arguments. The question becomes who
should consider them. Under the Constitution of the United States,
the responsibility for selection of electors for the office of
President rests primarily with the people of Horida, itselection
officialsand, if necessary, itscourts. The proceduresemployed by
Florida appear to be neutral and, while not yet complete, the
process seemsto be unfoldingasit has on other occasions. Forthe
reasonsthat follow, | believethat intervention by afederal district
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court, particularly on a preliminary basis, is inappropriate.
I1. Factual Background

On November 7, 2000, the United States held a general
election wherein Florida voters cast ballots for several offices,
includingvotesfor thetwenty-fiveelectorsfor Presidentand Vice
President of the United States. On November 8, 2000, the
Division of Elections for the State of Florida reported that the
Republican Party presidential ticket received 2,909,135 votesand
the Democratic Party presidential ticket received 2,907,351 v otes.
Other candidates on the presidential ballot received a total of
139,616 votes. The margin of difference between the votes
received by the Republic and Democratic presidential ticketswas
1,784, or 0.029%% of the total Florida vote.

In Florida, the administration of elections includes
statewide and local features. While the Secretary of State is the
chief election officer of the state, see Fla. Stat. §97.102(1), the
actual conduct of electionsoccursin Florida counties. Except for
the appointed supervisor in Miami-Dade County, the county
supervisor of elections isan elective office chosen every four
years. See Fla. Stat. § 98.015(1). The supervisor employs deputy
supervisors. See Fla. Stat. § 98.015(8). The county canvassing
board isan essenti al part of Florida's election scheme. Ordinarily,
the board is made up of thesupervisor of elections, a county court
judge, and the chair of the board of county commissioners. See
Fla. Stat. §102.131(1). The canvassing boardsare responsiblefor
counting the votes given each candidate. See Ha. Stat. §
102.141(2). It istheir responsibility to judge the accuracy of vote
counts. In addition, a county canvassing board, on its own
initiative, may order mechanical recounts"if there isa discrep-
ancy which could affect the outcome of an election.” Fla. Stat. §
102.166(3)(c). After the vote counts are certified, the results are
forwarded to the Department of State for any election involving
afederal or state officer. See Fla. Stat. § 102.111(1); Fla. Stat.
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§102.112. Based on the sum total of theresults generated locally,
the Elections Canvassing Commission, consisting of the Gover-
nor, the Secretary of State, and the Director of the Division of
Elections, is granted authority to "certify the returns of the
el ection and determine and declare who hasbeen el ected for each
office.” Fla. Stat. § 102.111(1). The Commission also issues
certificates of the result of the election for federal and state
officers, including presidential electors. See Fla. Stat. § 102.121.
County canvassing boards are obligated to file a report with the
Division of Elections at the same time the reaults of an election
are certified. See Fla. Stat. § 102.141(6). Using these reports, the
Secretary of State may issue advisory opinions. See id.; see also
Fla. Admin. Code 1S-2.010.

Candidates or voters can promptly protest "erroneous"
returns. See Fla. Stat. 8 102.166(1)-(2). Candidates and political
parties also can request manual recounts. See Fla. Stat.
§ 102.166(4). The procedures for such manual recounts are
described in the pertinent statutory provisions. See Fla. Stat.
§102.166(4)-(10). Following certification by the county canvass-
ing board, acandidate or voter al so may contest el ection resultsby
filing acomplaint in circuit court. See Fla. Stat. § 102.168 et seq.
The circuit courts are authorized to provide any relief that is
appropriate. See Fla. Stat. § 102.168(8). District courts of appeal
and the Florida Supreme Court are available to review circuit
court orders.

Inthiscase, theinitial phase of election verification began
automatically because Florida Statutes, 8 102.141(4), compels
machine recount for electoral differentialsof 0.5% or less. The
law further providesthat candidates, as well as political parties,
can submit written requests for hand counts. If granted, the
threshold hand count encompasses a minimum of three precincts
or 1% of the count'svote, whichever isgreater. If the results of the
initial manual recount indicateadisparity withthe machine count
which could affect the outcome of the election, the canvassing
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board "shall" undertake amanual recount of all precincts. See Fla.
Stat. § 102.166(5).

In this case, the Florida Democratic Party filed requests
for manual recounts in Broward, Miami-Dade, Palm Beach, and
V olusia Countieswithin seventy-two hoursasrequired by Florida
Statutes, § 102.166(4)(b). As required by the statute, those
requests set forth reasons, which included the extraordinary
closeness of the statewide margin, as well as concern as to
whether the vote totals reliably reflected the true will of the
Florida voters.

Broward County

On November 8, 2000, pursuant to Fla. Stat. §102.141(4),
the Broward Canvassing Board conducted a statutorily mandated
machine recount which is now complete. As a result of that
recount, Vice President Gore received an additional 43 votes and
Governor Bush received an additional 44 votes. On November 9,
2000, within 72 hours after midnight on the date the el ection was
held, the Broward County Democratic Party filed a request for a
manual recount pursuant to Florida Statutes, 8§ 102.166(4).
Pursuant thereto, ameeting of the Broward Canvassing Board was
scheduled for Friday, November 10, 2000, at 10:00 am. The
Broward County Republican Party, throughitschair, Ed Pozzuoli,
wasnotified by telephone of the date and time of the meeting. The
Broward County Republican Party appeared and participated at
the hearing.

The Broward Canvassing Board authorized a manual
recount in three of Broward County's precincts, comprising at
least one percent of the total votes cast for Vice President Gore.
Pursuantto Florida Statutes, §102.166(4)(d), the Broward County
Democratic Party chose thethree precinctssubject to the manual
recount. The one percent recount has not been completed and will
continue Monday, November 13, 2000.
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Miami-Dade

The Canvassing Board received arequest from the Miami-
Dade Democratic Party on November 9, 2000 pursuant to Florida
Statutes, 8§ 102.166(4), to conduct a recount. That request was
revoked and amended later the same day. The Republican Party
of Dade County submitted a response opposing the request for a
manual recount. The Canvassing Board has not yet decided
whether to grant or deny the request for a recount and has
scheduled ahearing for Tuesday, November 14, 2000, at 9:30a.m.
to consider the matter.

Palm Beach

On November 11, 2000, when themanual recount of one
percent of Palm Beach voters established a net gain of nineteen
votesfor Vice President Gore, the Palm Beach Canvassing Board,
by a 2-1 vote, directed a manual recount of all precincts in the
county. That decision adheredto FloridaStatutes, § 102.166(5)(c),
requiringafull recount whenthe one percent result showsthat the
election outcome could be changed by a full manual recount.

Plaintiffs allege that the manual recount in Palm Beach
County has been characterized by ad hoc and arbitrary decisions.
They claim that Leon St. John, attorney for the Palm Beach
Canvassing Board, and Bob Nichols, spokesperson for the Board,
gave a confusing pressbriefing on November 11, 2000 in which,
at different times, they stated varying standards the Board was
using to determine if a ballot would be tallied or not.! Plaintiffs
also allege that during the first hour of the manual recount no
procedural guidance was given to recount observers or party
representatives, and that no written aiteria or rules were ever

'Apparently, the two men refered to different standards for adjudging
partially-punched ballots ranging from a "light" test, which counts ballots as
vote if light is seen to shine through a punch hole, to a "corner” test, which
determines if a corner of apunch hole has been detached.
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promulgated by the Board. Finally, Plaintiffs dlege that because
there were not enough Republican employeesin the Supervisor of
Elections office, certain teams of reviewers did not include any
Republican members.

Volusia

The Canvassing Board was advised during the evening of
November 7, 2000 that a malfunction of the dikette in the
electronic ballot tabulating machine in precinct 216 caused an
obviously erroneous report of the results in the presidential vote
fromthat precinct. The supervisor supplied another diskettewhich
was inserted in another electronic ballot tabulating machine and
all paper ballotsfrom that precinct were tabulated.

On November 8, 2000, Deanie Lowe, Supervisor of
Electionsfor Volusia County, provided to the Canvassing Board
the directive of the Florida Secretary of State to conduct a
mandatory recount of the presdential electionpursuant to Florida
Statutes, § 102.141(4). On November 8, 2000, the Canvassing
Board conducted the mandatory recount by reconciling the
printouts of all votes case from each electronic ballot tabulating
machine with the compilation of results from the host computer.
The mandatory recount revealed no variance from the original
count. The ballots were not removed from their sealed containers
or recounted electronically or manually, except for ballots from
precinct 216. Representatives of the Florida Republican Party
suggested and expressly agreed to a manual recount of precinct
216. The Canvassing Board conducted a manual recount of the
ballotsfrom precinct 216 and the result wasidentical to the result
from the el ectronic tabul ationreceived after the substitution of the
diskette.

After the mandatory recount, on November 9, 2000, the
Florida Demacratic Party requested a manual recount of all
ballots. The Canvassing Board granted the requeg. On November
12, 2000, the Canvassing Board began the manual visual recount
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of all ballots. Numerous teams of two county employees, who are
registeredelectors, arereading and countingthe ballots. Republic
and Democratic parties have been afforded the opportunity to
have one observer for each counting team. Security of ballot
storage and the counting room is provided under the direction of
the Canvassing Board with Horida Department of Law Enforce-
ment and Volusia County Sheriffs Office personnel.

The Volusia Canvassing Board has adopted a motion
stating that it will comply with the requirements of Florida
Statutes, 8§ 102.111, to certify the reaults of the election to the
Department of State nolater than 5:00 p.m. on Tueday, Novem-
ber 14, 2000, unlessthetimeisextended by lawful authority. The
Canvassing Board also has authorized the County Attorney and
such other attorneys as he may appoint to seek state or federal
judicial relief from the time limit for certification provided in
Florida Statutes § 102.111.

II1. Standard for Injunctive Relief

In reviewing Plaintiffs' request for injunctive relief? we

2In this case, Plaintiffs moved for both a preliminary injunction and a
temporary restraining order. Federal Rule of Civil Procedure 65(a) permits
federal district courts to issue a preliminary injunction only after proper notice
has been given to the adverse party. See id. Federa Rule of Civil Procedure
65(b), however, permits federal district courts to issue atemporary restraining
order ("TRQO") "without written or oral noticeto the adverse party or hisattorney
only if (1) it clearly appears from specific facts shown by affidavit or by the
verified complaint that immediate and irreparable injury, loss or damage will
result to the applicant before the adverse party or his attorney can be heard in
opposition, and (2) the applicant's attorney certifies to the court in writing the
efforts, if any, which have been made to give the notice and the reasons
supporting his claim that noticeshould not berequired." 7d. If aTRO is granted
without notice, "the motion for a preliminary injunction shall be set down for
hearing at the earliest possibletime." Id. Here, | have st the hearing for the
preliminary injunction motion at the earliest possible time that would permit
Defendants afair opportunity to respond to Plaintiff's motion. In my judgment,
Plaintiffs'motion and accompanyingaffidavits did not establish that they would



180a

apply the traditional four-factor test which requires Plaintiffs to
demonstrate: " (1) substantial likelihood of success on the merits;
(2) irreparableinjury will be suffered unless theinjunctionissues;
(3) the threatened injury to the movant outweighs whatever
damage the proposed injunction may cause the opposing party;
and (4) if issued, theinjunction would notbe adverseto the public
interest." McDonald's Corp. v. Robertson, 147 F.3d 1301, 1306
(11th Cir. 1998) (citing A/l Care Nursing Serv., Inc. v. Bethesda
Memorial Hosp., 887 F.2d 1535, 1537 (11th Cir. 1989)). Under
our caselaw, "[a] preliminary injunction is an extraordinary and
drastic remedy not to be granted unless the movant clearly
establishe]s] the 'burden of persuasion' asto the four requisites.”
Id. "The burden of persuasion in all of the four requirementsis at
all times upon the plaintiff." Snook v. Trust Co. of Georgia Bank
of Savannah, N.A., 909 F.2d 480, 483 (11th Cir. 1990) (citations
omitted). With this standard in mind, we evaluate Plaintiffs
motion.

IV. Analysis

Our review of Plaintiffs' claims necessarily begins with
the United States Constitution. The Constitution does not provide
for the popular election of a President or Vice President of the
United Stateson either anationd or astate-by-state basis. Indead,
the Constitution delineates that "each State shall appoint, in such
Manner as the Legislature thereof may direct, a Number of
Electors...tochooseaPresident and Vice President.” U.S. Const.,
Art. 11, 8 1. Thisconstitutional provision grants " extensive power
to the States to pass laws regulating the selection of electors.”
Williamsv. Rhodes, 393 U.S. 23, 30-31, 89 S. Ct.5, 21 L. Ed. 2d
24 (1968); see alo McPherson v. Blacker, 146 U.S. 1, 27, 13 S.
Ct. 3, 36 L. Ed. 869 (1892) (noting that the Congitution "recog-

suffer"immediate and ireparableinjury, loss, or damage" if this Court refrained
fromentering injunctiverelief until ahearing on the motioncould beheard first-
thing Monday morning.
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nizes that the people act through their representatives in the
legislature,and leavesitto thelegislatureexclusively to definethe
method of effecting the object [of selecting electors])"; Fitzgerald
v. Green, 134 U.S. 377, 380, 10 S. Ct. 586, 33 L. Ed. 951 (1889)
(observing that rather than "interfere with the manner of appoint-
ing electors, or, where [according to the now general usage] the
mode of appointment prescribed by the law of the state is election
by the people, to regulate the conduct of such election...,”
Congress "has left these matters to the control of the states').?
However, while this power is broad, "these granted powers are
always subject to the limitationthat they may not be exercised in
away that violates other specific provisions of the Constitution.”
Id.

Here, Plaintiffs assert that Florida Statutes, § 102.166(4)
violates the First and Fourteenth Amendments. In adjudicating
similar challenges to state electoral laws, the Supreme Court has
adopted a balancing test which weighs "the character and magni-
tude of the asserted injury to the rightsprotected by the First and
Fourteenth Amendments" versus the legitimacy, strength, and

®In addition, federal law gives states the exclusive power to resolve
controversies over the manner in which presidential electors are selected:

If any State shall have provided, by laws enacted prior to the day
fixed for the appointment of the el ectors, for its final determination
of any controversy or contest conceming the appointment of all or
any of the electors of such State, by judicial or other methods or
procedures, and such determination shall have been made at least
six days before the time fixed for the meeting of the electors, such
determination made pursuant to such law so existing on said day,
and made & least six days prior to said time of meeting of the
electors, shall be conclusive, and shall govern in the counting of
the electoral votes as provided in the Constitution, and as hereinaf-
ter regulated, so far as the ascertainment of the electors appointed
by such State isconcerned.

3U.S.C. § 5 (2000).
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necessity of the state interests underlying the electoral scheme.
Andersonv. Celebrezze, 460U.S. 780, 789, 103 S. Ct. 1564, /5 L.
Ed. 2d 547 (1983) (citing Williams, 393 U.S. at 30-31, 89 S. Ct.
5). More recently, the Court has observed:

Under this standard, the rigorousness of our inquiry into
the propriety of a state election law depends upon the
extent to which achallenged regulation burdens Firstand
Fourteenth Amendment rights. Thus, aswe have recog-
nized when those rights are subjected to 'severe' restric-
tions, the regulation must be'narrowly drawn to advance
a state interes of compelling importance." Norman v.
Reed. 502 U.S. 279, 289, 112 S. Ct. 698, 705, 116 L. Ed.
2d 711 (1992). But when a state election law provision
imposes only ‘reasonable, nondiscriminatory restrictions
upon the First and Fourteenth Amendment rights of
voters, 'the State's important regulatory interests are
generally sufficient to justify' the restrictions. Anderson,
460 U.S. at 788, 103 S. Ct. at 1569-1570; see also id., at
788-789, n.9, 103 S. Ct. at 1569-1570, n.9.

Burdickv. Takushi, 504 U.S. 428,433, 112 S. Ct. 2059, 2063-
64, 119 L. Ed. 2d 245 (1992).* A central precept of thisapproach
istherecognition that while"election lawswill invariably impose
some burden upon individual voters... common sense, aswell as
constitutional law, compel s the conclugon that government must

“TheEleventh Circuit hasexplained in Fulani v. Krivanek, 973 F.2d 1539,
1543 (11th Cir. 1992), that "the approach used by the Anderson Court can be
described as a balancing test that ranges from strict scrutiny to arational-basis
analysis, depending on the circumstances." |d. The Eleventh Circuit then
emphasized that the Supreme Courtin Burdick "reiterated the Anderson testand
reaffirmed that 'to subject every voting regulation to strict scrutiny and to
require that the regulation be narrowly tailored to advance a compelling state
interest . . . would tie the hands of States seeking to assure that elections are
operated equitably and efficiently.™ Id. (quoting Burdick, 504 U.S. at 433, 112
S. Ct. 2059).
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play an activerolein structuring elections ... if they are to be fair
and honest and if some sort of order, rather than chaos, is to
accompany the democratic processes.” Id. (citations omitted). It
iswithinthisframework that we addressthe specificsof Plaintiffs
claims.®

Florida law outlines a structural process by which a
candidate or political party "may file a written request with the
county canvassing board for a manual recount." Fla. Stat.
§102.166(4)(a). Such arequest "must befiled with the canvassing
board prior to the time the canvassing board certifies the results
for the office being protested or within 72 hours after midnight of
the date the election washeld, whichever occurs later." Fla. Stat.
§ 102.166(4)(b). Once arequest is made, "the county canvassing
board may authorize a manual recount. If a manua recount is
authorized, the county canvassing board shall make reasonable
effort to notify each candidate whose race is being recounted of
the time and place of such recount.” Fla. Stat. § 102.166(4)(c). If
the board decides to conduct a manual recount, "the manual
recount must includeat least three precincts and at |east 1 percent
of the total votes cast for such candidate or issue. In the event
there are less than three precincts involved in the election, all
precincts shall be counted. The person who requested the recount
shall choosethree precinctsto berecounted, and, if other precincts
are recounted, the county canvassing board shall select the
additional precincts.” Fla. Stat. § 102.166(4)(d). "If the manual
recountindicatesan error in the vote tabul ation which coul d affect
the outcome of the election," the statute authorizesthe canvassing
board to undertake a variety of remedial measures, including the

®To the extent Plaintiffs raise an independent equal protection claim in
additionto their due process and voting claims, | find for the reasons discussed
herein that Plaintiff has failed to establish likelihood of success on this
constitutional claim.



184a

manual recount of all ballots. Fla. Sat. § 102.166(5).° The state
law also provides that "any manual recount shall be open to the
public," and outlines the procedures by which a manual recount
must take place. Fla. Stat. § 102.166(6)-(10).’

Thisstate el ection schemeisreasonableand non-discrimi-

®This provision states, the county canvassing board shall:
(a) Correct the error and recount the remaining pre-
cincts with the vote tabulation system;
(b) Request the Department of State to verify the
tabulation software; or
(c) Manually recount all ballots.

1d.

"These procedures are as follows:
(@) The county canvassing board shall appoint as
many counting teams of at least two electors as is
necessary to manually recount the ballots. A counting
team must have, when possible, members of at least
two political parties. A candidateinvolved in the race
shall not be a member of the counting team.
(b) If acounting team is unable to determineavoter's
intent in casting aballot, the ballot shall be presented
to the county canvasdng board for it to determinethe
voter'sintent.
(8) If the county canvassing board determinestheneed
to verify the tabulation software, the county canvass-
ing board shall request in writing that theDepartment
of State verify the software.
(9) When the Department of State verifies such
software, the department shall:
(a) Compare the software used to tabulate the votes
with the softwarefiled with the Department of State
pursuant to s. 101.5607; and
(b) Check the election parameters.
(10) The Department of State shall respond to the
county canvassing board within 3 working days.

Id.
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natory on its face. Unlike a ballot access restriction that burdens
only certain candidates or parties, see Anderson, 460 U.S. at 787-
89, 103 S. Ct. 1564 (invalidating an early filing deadline for
independent presidential candidates); Williams, 393 U.S. at 30-31,
89 S. Ct. 5 (striking down state election laws that imposed
substantial ball ot accessrestrictionsonminority parties), Florida's
manual recount provision is a "generally-applicable and even-
handed" electoral scheme designed to "protect the integrity and
reliability of the electoral process itself"- the type of state
electoral law often upheld in federal legal challenges. Anderson,
460 U.S. at 788 n.9. On its face, the manual recount provision
does not limit candidates access to the ballot or interfere with
voters' right to associate or vote. Instead, the manual recount
provisionisintended to safeguard the integrity and reliability of
the electoral process by providing astructural means of detecting
and correcting clerical or electronic tabulating errors in the
countingof election ballots. Whilediscretionary initsapplication,
the provision is not wholly standardless. Rather, the central
purpose of the scheme, as evidenced by its plain language, is to
remedy "an error in the vote tabulation which could affect the
outcome of the election." Fla. Stat. § 102.166(5).® I n this pursuit,
the provision strives to strengthen rather than dilute the right to
vote by securing, as near as humanly possible, an accurate and
true reflection of the will of the electorate. Notably, the four
county canvassing boards challenged in this suit have reported
variousanomaliesin theinitial automated countand recount.® The

8In addition, as previously outlined, once a decision to conduct a manual
recount is made by the canvassing board, the Florida manual recount law
articulates a structured process for conducting the recount.

°One of the main rationales behind amanual recount system is observe
whether animprecise perforation, called a"hanging chad," existson the physical
ballot. If the blunt-tipped voting stylus strikes the ballot imperfectly, the chad,
the rectangular perforation designed to be removed from a punch card when
punched, can remain appended to the ballot (although it is pushed out), and an
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state manual recount provision therefore serves important
governmental interests.

In addition, the manual recount provision is the type of
state electoral law that safely resides within the broad ambit of
state control over presdential election procedures. As the
Eleventh Circuit hasexplained, "'the functional structure embod-
ied in the Constitution, the nature of the federal court system and
the limitations inherent in the concepts both of limited federal
jurisdiction and of the remedy afforded by 8§ 1983 operate to
restrictfederal relief inthe state election context." Curry v. Baker,
802 F.2d 1302, 1314 (11th Cir. 1986) (quoting Gamza v. Aguirre,
619 F.2d 449, 452 (5th Cir. 1980)); see also Duncan v. Poythress,
657 F.2d 691 (5th Cir. Unit B 1981). In Curry, the Eleventh
Circuit rejected a substantive due process claim based on an
Alabama subcommittee's use of polling data to determine the
number of illegal votes cast in a Democratic gubernatorial runoff
primary. The Court noted "although federal courts closely
scrutinize state laws whose very design infringes on the rights of
voters, federal courtswill not interveneto examinethevalidity of
individual ballots or supervise the administrative detail s of alocal
election. Only in extraordinary circumstances will a challenge to
astate electionrise to thelevel of aconstitutional deprivation.” Id.
(citation omitted).*® Moreover, the Supreme Court, in the analo-
gous context of astate manual recount of a Senate el ection, stated:

Unless Congress acts, Art. 1, s4, empowers the States to
regulate the conduct of senatorial elections This Court

automated tabulation will record a blank vote. This problem is particularly
associated with counties that still rely on punch card technology. Palm Beach,
Broward, and Miami-Dadeall use punch card voting systems. Thefinal county,
Volusia County, found a series of irregularities with its automated tabulation
results including reports of computer failure and statistical aberrations.

O[text omitted in original]
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has recognized the breadth of those powers: ‘It cannot be
doubted that these comprehensivewords embrace author-
ity to provideacomplete codefor congressional elections,
not only asto times and places, but in relation to notices,
registration, supervision of voting, protection of voters,
prevention of fraud and corrupt practices, counting of
votes, duties of ingectors and canvassers and making
and publication of election returns; in short, to enact the
numerous requirements as to procedure and safeguards
which experience shows are necessary in orderto enforce
the fundamental right involved.' Indiana has found, along
with many other States, that one procedure necessary to
guard against irregularity and error in the tabulation of
votesisthe availability of arecount. Despite the fact that
a certificate of election may be issued to the leading
candidate within 30 days after the election, theresultsare
not final if a candidate's option to compel a recount is
exercised. 4 recount is an integral part of the Indiana
electoral process and is within the ambit of the broad
powers delegated to the States by Art. 1. s 4.

Roudebush v. Hartke, 405 U.S 15, 24, 92 S. Ct. 804, 31 L.
Ed. 2d 1 (1972) (emphasis added).

The central thrust of these decisionsis that federal courts
should tread cautiously in the traditional state province of
electoral procedures and tabulations. Simply put, "federal courts
are not the bosses in state election disputes unless extraordinary
circumstancesaffecting theintegrity of the state'sel ection process
are clearly presentin a high degree. This well-settled principle-
that federal courts interfere in state elections as a last resort-is
basic to federalism, and we should take it to heart." Roe v. Evans,
43 F.3d 574, 585 (11th Cir. 1995) (Edmondson, J., dissenting).
These principlesof comity and federalism equally apply to state
electoral proceduresfor the selection of presidential electorsgiven
the broad ambit of state authority inthisareaasoutlinedin Article
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I, Section 1 of the United StatesConstitution. Otherwise, federal
courts run the risk of being "thrust into the details of virtually
every election, tinkering with the state's election machinery,
reviewing petitions, registration cards, votetalies, and certificates
of election for all manner of error and insufficiency under state
and federal law." Duncan v. Poythress, 657 F.2d 691, 701 (5th
Cir. 1981).

Thethrust of Plaintiffs' podtionisthat Florida'sdecentral -
ized county-by-county electoral system can yield disparate
tabulating results from county to county. For instance, similarly-
punched ballotsin different countiesmay betabulated differently
inamanual recount due to the introduction of human subjectivity
and error. Further, if manual recounts are held in certain counties
but not others, ballots previously discarded by electronic tabula-
tion in manual recount counties would be counted, while
similarly-situated ball ots in non-manual recount counties would
not- thereby diluting the vote in non-manual recount counties.™
These concerns are real, and, in our view, unavoidable given the
inherent decentralization involved in state electoral and state
recount procedures. Forinstance, at | east 48 states empl oy recount

1|t should be noted that any presidential candidate was afforded an equal
opportunity under the statute to ask foramanual recount in each Florida county.
No evidence hasbeen presented to suggest any discriminatory practice or policy
in the county-by-county determinaions to grant such recount requests.
Whatever disparities may result from a county-by-county dection count or
recount do not constitute a constitutional injury. Asthe former Fifth Circuit has
recognized, in the context of a Fourteenth Amendment challenge to the
tabulation of election vote results in a school district eledion, there is a
fundamental "'distinction between state laws and pattems of state action that
systematically deny equality in voting, and episodic events that, despite non-
discriminatory laws, may result in the dilution of an individual's vote. Unlike
systematically discriminatory laws, isolated events that adversely affect
individuals are not presumed to bea[constitutional violation]." Curry, 802 F.2d
at 1314 (quoting Gamza, 619 F.2d at 453).
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procedures- many of which differ intheir methods of tabulation.*
In Florida, 65 of 67 counties use one of many different electronic
voting systems certified by the Division of Elections.”®* One
county uses a mechanical lever machine and another county uses
manual ly-tabulated paper ballots. Undoubtably, the use of these
disparate tabulating systems will generate tabulation differences
from county to county. Unless and until each electoral county in
the United States uses the exact same automatic tabulation (and
even then there may be system malfunctionsand alike), there will
be tabulating discrepancies depending on the method of tabula-
tion. Rather than asignof weakness or constitutional injury, some
solace can be taken in the fact that no one centralized body or
person can control the tabul ation of anentire statewide or national
election. For the more county boardsand individualsinvolved in
the electoral regulation process the less likely it becomes that
corruption, bias, or error can influence the ultimate result of an
election.

Moreover, Plaintiffs have failed to demonstrate that
manual recounts are so unreliable that their userises to thelevel
of aconstitutional injury. The burdenof proof restssquarely with
Plaintiffsonthispoint. Manual recountsare availablein numerous
states, and have been used since the time of the Founding. While
somelevel of error isinherent to manual tabulation, no method of
tabulationis free from error. It has been submitted to this Court
that el ectronic tabulation runsafiveper cent error rate. Infact,the
very premise of amanual recountafter an electronic tabulation, as
isthe case here, isto provide an additional check on the accuracy
of theball ot count. Whilemanual recounts may produceverifiable
errors in certain cases, we do not find sufficient evidence to

2|t has been represented to this Court by Plaintiffs that at least fifteen
states employ some type of stautory manual recount scheme in presidential
elections.

130f these, 26 use punch-card and 39 use optical-scanning systems.
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declare a law authorizing the use of a manual recount to be
unconstitutional onitsface. Asthe Supreme Court haselucidated,
"facial invalidation 'is, manifestly, strong medicine' that ‘has been
employed by the Court sparingly and only as a last resort.™
National Endowment for the Arts v. Finley, 524 U.S. 569, 580,
118 S. Ct. 2168, 141 L. Ed. 2d 500 (1998); see also New York
State Club Ass'n, Inc. v. City of New York, 487 U.S. 1, 11, 108 S.
Ct. 2225, 101 L. Ed. 2d 1 (1988) (stating that "to prevail on a
facial attack the plaintiff must demonstrate that the challenged
law either 'could never be applied in avalid manner™) (citations
omitted). Clearly, the manual recount process, unless rife with
error (which has not been proven by Plaintiffs), has many
conceivable constitutional applicationsthat would help ensure an
accurate vote tally. It is unconvincing to argue that a process
structuredto render avote tally more accurate somehow structur-
ally dilutesthevotingrights of theelectorate. Simply because the
recount tally postdatestheinitial vote or, asin thiscase, prolongs
the certification of an election result does not result in a dilution
of voting rights- anymore than the tallying of lawfully-cast
absentee ballotsdilutesthe val ue of votescast at polling precincts
on election day.

In addition, we find Plaintiffs alleged injuries on an as-
applied basis to be speculative, and far from irreparable, at this
stageintheelectoral recountprocess. Thefour Floridacanvassing
boards challenged in this case still are in the process of conduct-
ing amanual recount, and the record in this case is undevel oped
and changing by the hour. Thus far, no manual recount results
have been announced, and no evidence has been demonstrated
that these recounts have generated erroneoustabulations. While
somecharges of subjectivetabulationsand patential irregularities
have been leveled in vague form, the evidenceon these tabul ation
details generally has been in the form of media broadcags and
other unsubstantiated forms. Further, each county canvassing
board is at a different stage in the manual recount process, and
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there are different pertinent factual circumstancesin each county.
The inconclusive state of these recount processes coupled with
their different factual postures counsels against preliminary
uniform injunctive relief at thistime.

Further, there also has been no evidence presented by
Plaintiffs that they lack an adequate remedy in state court to
challenge either the manual recourt results or the canvassing
board decisionsregarding the commencement and adminigration
of recount procedures. See Curry, 802 F.2d at 1316-17. In fact,
Florida Statutes, 8§ 102.168 outlines an entire process by which
"thecertificationof electionor nomination of any personto office,
or of the result on any question submitted by referendum, may be
contested in the circuit court by any unsuccessful candidate for
such office or nomination thereto or by any elector qualified to
vote in the election related to such candidacy."** Fla. Stat.

“Specifically, Fla. Stat. § 102.168(3) allows a candidate to challenge an
election on the following grounds:
(a) Misconduct, fraud, or corruption on the part of any election
official or any member of the canvassing board suffident to change
or place in doubt the result of the election.
(b) Ineligibility of the successful candidate for the nomination or
office in dispute.
(c) Receipt of anumber of illegal votes or rejection of anumber of
legal votes sufficient to change or placein doubt the result of the
election.
(d) Proof that any elector, election official, or canvassing board
member was given or offered abribe or reward in money, property,
or any other thing of value for the purpose of procuring the
successful candidate's nomination or election or determining the
result onany question submitted by referendum.
(e) Any other cause or allegation which, if sustaned, would show
that a person other than the successful candidate was the person
duly nominated or eleded to the office in question or that the
outcomeof the el ection on aquestionsubmitted by referendum was
contrary to the result declared by thecanvassing board or election
board.
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§ 102.168(1). In applying this provision, the Supreme Court of
Florida has held that "if a court finds substantial noncompliance
with statutory election procedures and also makes a factual
determination that reasonable doubt exists as to whether a
certified election expressed the will of the voters, then the court
in an el ection contestbrought pursuantto section 102.168, Florida
Statutes (1997), is to void the contested election even in the
absenceof fraud or intentional wrongdoing." Beckstrom v. Volusia
Cty. Canvassing Bd., 707 So. 2d 720, 725 (Fla. 1998). It therefore
appears that if Plaintiffs could prove that the manual recountsin
the four challenged counties leads to the state certification of an
election result contrary to the "will of the voters,” it would have
acolorable claim in state court.

In short, | simply do not find Plaintiffs’ claims to have
demonstrated a clear deprivation of a constitutional injury or a
fundamental unfairness in Florida's manual recount provision.
While this dispute has assumed clear national prominence and
importance due to the close and undecided outcome of the
presidential election, the types of specific issues raised by
Plaintiffs’ motion-for example, that manual ballot recounts are
unreliable-are similar to the "'garden-variety' el ection dispute[s]"”
over counting ballots which have not been found to "rise to the
level of a constitutional deprivation" under our caselaw. Curry,
802 F.2d at 1315; see also Welch v. McKenzie, 765 F.2d 1311,
1317, vacated on other grounds and remanded, 777 F.2d 191 (5th
Cir. 1985) (statingthat "even though votes inadvertently counted
incorrectly threw an election to the wrong candidate, this court

Id. In addition, "any candidate, qualified dector, ortaxpayer presenting such a
contest to a circuit judge is entitled to an immediate hearing. Fla. Stat. §
102.168(7). "The circuit judge to whom the contest is presented may fashion
such orders as he or she deems necessary to ensure that each allegation in the
complaint is investigated, examined, or checked, to prevent or corred any
alleged wrong, and to provideany relief appropriate under such circumstances."
Fla. Stat. § 102.168(8).
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refused to intervene" because our Constitution envisions such
disputesto be regulated by state and not federal law); Pettengill
v. Putnam Cty. Sch. Dist., Unionsville, Missouri, 472 F.2d 121
(8th Cir. 1973) (refusing to intervene in election controversy
where plaintiffsclaimed that theright to vote had been diluted by
defendant's improper counting of ballots). | agree with the Curry
Court that "afederal court should not be 'the arbiter of disputes
which arisein elections” becauseit is not "the federal court'srole
to 'oversee the administrative details of alocal election.™ Curry,
802 F.2d at 1315. | also stress that this not a case alleging clear
and direct infringements of the right of citizens to vote through
either racial intimidation or fraudulent interference with a free
election such as stuffing the ballot box or deliberately
undercounting votes.

Finally, I conclude that the public interest isbest served
by denying preliminary injunctiverelief inthisingance. Themere
possibility that the eventual result of the challenged manual
recounts will be to envelop the president-elect in a cloud of
illegitimacy does not justify enjoining the current manual recount
processesunderway. Central toour democratic processaswell as
our Constitution is the belief that open and transparent govern-
ment, whenever possible, best servesthe publicinterest. Nowhere
can the public dissemination of truth be more vital than in the
election proceduresfor determining the next presidency.

V. Conclusion

While | share adesire for finality, | do not believe it can
be accomplished through thisrequest for an injunction. Oneof the
strengths of our Constitution's method for selection of the
President isits decentralization. Florida, one of the 50 states, has
67 counties, each with a supervisor of election, a canvassing
board, and different voting and tabulation equipment. In a close
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statewideelection, itisdifficultto cometo afinal determination.®

A federal court has a very limited role and should not
interfere except where there is an immediate need to correct a
constitutional violation. At this stage, there is no likelihood that
such a showing can be made. The request for preliminary
injunction is DENIED.

DONE AND ORDERED in Chambers, at Miami, Florida,
this 13th day of November 2000.

Is/
DONALD M. MIDDLEBROOKS
UNITED STATESDISTRICT JUDGE

copies to counsel

3| have sympathy with the election officials throughout the state who are
struggling to come to a concluson. In his dissentin Williams v. Rhodes, 393
U.S. 23, 64,89 S.Ct. 5,27, 21 L. Ed. 2d 24, 60 (1968), Chief Justice Warren
pointed out that the Supreme Court had but seven daysto consider theimportant
constitutional questions presented in that case and had been compelled to decide
the case"without the unhurri ed deliberation which isessential to theformul ation
of sound constitutional principles." | have tried to be mindful of the pressures
on the partiesin this case, allowing at |east aday for the Defendantsto respond,
and | am attempting to rule promptly so that an appellate court will have an
opportunity for meaningful review.
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Fla. Stat. § 102.111 Elections Canvassing Commission

(1)

(2)

Immediately after certification of any election by
the county canvassing board, the results shall be
forwarded to the Department of State conceming
the election of any federal or state officer. The
Governor, the Secretary of State, and the Director
of the Division of Elections shall be the Elections
Canvassing Commission. TheElections Canvass-
ing Commission shall, as soon as the official
results are compiled fromall counties, certify the
returns of the election and determine and declare
who has been elected for each office. In the event
that any member of the Elections Canvassing
Commission is unavailable to certify the returns
of any election, suchmember shall be replaced by
asubstitute member of the Cabinet as determined
by the Director of the Division of Elections. If the
county returnsare notreceived by the Department
of State by 5p.m. of the seventh day following an
election, all missing countiesshall beignored, and
the results shown by the returns on file shall be
certified.

The Division of Elections shall provide the staff
services required by the Elections Canvassing
Commission.

Fla. Stat. § 102.141 County canvassing board; duties.

(1)

The county canvassing board shall be composed
of the supervisor of elections; a county court
judge, who shall act as chair; and the chair of the
board of county commissioners. In the event any
member of the county canvassing board isunable
to serve, is a candidate who has opposition in the
election being canvassed, or is an active partici-
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pant in the campaign or candidacy of any candi-
date who has opposition in the election being
canvassed, such member shall be replaced as
follows:

(@)

(b)

(©)

If no county court judgeisabletoserveor
if al are disqualified, the chief judge of
thejudicial circuit in which the county is
|ocated shall appoint asa substitute mem-
ber a qualified elector of the county who
is not a candidate with opposition in the
election being canvassed and who is not
an active participant in the campaign or
candidacy of any candidate with opposi-
tion in the election being canvassed. In
such event, the members of the county
canvassing board shall meet and elect a
chair.

If the supervisor of electionsis unableto
serve or is disqualified, the chair of the
board of county commissioners shall
appoint as a substitute member a member
of the board of county commissioners
who is not a candidate with oppositionin
the election being canvassed and who is
not an active participant in the campaign
or candidacy of any candidate with oppo-
sition in the election being canvassed.
The supervisor, however, shall act in an
advisory capacity tothecanvassing board.

If the chair of the board of county com-
missionersisunableto serveorisdisqual-
ified, the board of county commissioners
shall appoint as a subgitute member one
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of its members who is not a candidate
with opposition in the election beng
canvassed and who isnot an active partic-
i pantin the campaign or candidacy of any
candidate with opposition in theelection
being canvassed.

(d) If a substitute member cannot be ap-
pointed as provided elsewhere in this
subsection, the chief judge of the judicial
circuitinwhichthecounty islocated shall
appoint asasubstitutemember aqualified
elector of the county who is not a candi-
date with opposition in the el ection being
canvassed and whoisnot an active partic-
i pant in the campaign or candidacy of any
candidate with oppositionin the election
being canvassed.

The county canvassing board shall meet in a
building accessible to the public in the county
where the election occurred at atime and placeto
be designated by the supervisor of elections to
publicly canvass the absentee electors' ballots as
provided for in s. 101.68. Public notice of the
time and place at which the county canvassing
board shall meet to canvass the absentee electors
ballots shall be given at least 48 hours prior
thereto by publication once in one or more news-
papers of general circulation in the county or, if
thereisno newspaper of general circulationinthe
county, by posting such notice in at least four
conspicuous places in the county. As soon as the
absenteeel ectors' ball ots are canvassed, the board
shall proceed to publicly canvass the vote given
each candidate, nominee, congitutional amend-
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ment, or other measure submitted to the el ectorate
of the county, as shown by the returnsthen onfile
in the office of the supervisor of elections and the
office of the county court judge.

The canvass, except the canvass of absentee
electors' returns, shall be made from the returns
and certificates of the inspectors as signed and
filed by them with the county court judge and
supervisor, respectively, and the county canvass-
ing board shall not change the number of votes
cast for a candidate, nominee, constitutional
amendment, or other measure submitted to the
electorate of the county, regectively, in any
polling place, asshown by thereturns. All returns
shall be made to the board on or before noon of
the day following any primary, general, special,
or other election. If the returnsfrom any precinct
are missing, if there are any omissions on the
returnsfrom any precinct, or if thereisan obvious
error on any such returns, the canvassing board
shall order a recount of the retums from such
precinct. Before canvassing such returns, the
canvassing board shall examine the counters on
the machines or the tabulation of the ballots cast
in such precinct and determine whether the re-
turns correctly reflect the votes cast. If thereisa
discrepancy between the returns and the counters
of the machines or the tabulation of the ballots
cast, the counters of auch machines or the tabula-
tion of the ballots cast shall be presumed correct
and such votes shall be canvassed accordingly.

If the returns for any office reflect that a candi-
date was defeated or eliminated by one-half of a
percent or less of the votes cast for such office,
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that a candidate for retention to a judicial office
was retained or not retained by one-half of a
percent or less of the votes cast on the question of
retention, or that a measure appearing on the
ballot was approved or rejected by one-half of a
percent or less of the votes cast on such measure,
the board responsible for certifying the results of
the vote on such race or measure shall order a
recount of the votes cast with respect to such
office or measure. A recount need nat be ordered
with respect to the returns for any office, how-
ever, if the candidate or candidates defeated or
eliminated from contention for such office by
one-half of a percent or lessof the votes cast for
such officerequest in writing that arecount not be
made. Each canvassing board responsible for
conducting a recount shall examine the counters
on the machines or the tabulation of the ballots
cast in each precinct inwhich the office or issue
appeared on the ballot and determine whether the
returns correctly reflect the votes cast. If thereis
a discrepancy between thereturns and the coun-
ters of the machines or the tabulation of the
ballots cast, the counters of such machines or the
tabulation of the ballots cast shall be presumed
correct and such votes shall be canvassed accord-

ingly.

The canvassing board may employ such clerical
help to assist with the work of the board as it
deemsnecessary, with at least one member of the
board present at all times, until the canvass of the
returns is completed. The clerical help shall be
paid from the same fund as inspectors and other
necessary election officials.
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(6) At the sametimethat the results of an election are
certified to the Department of State, the county
canvassing board shall file a report with the
Division of Electionson the conduct of the elec-
tion. Thereport shall contain information relating
to any problemsincurredas aresult of equipment
malfunctions either at the precinct level or at a
counting location, any difficulties or unusual
circumstances encountered by an election board
or the canvassing board, and any other additional
information which the canvassing board feels
should be made a part of the official election
record. Such reports shall be maintained onfilein
the Division of Elections and shall be available
for publicinspection. Thedivision shall utilizethe
reports submitted by the canvassing boards to
determine what problems may be likely to occur
in other elections and disseminate such informa-
tion, along with possible solutions, to the supervi-
sors of elections.

Fla. Stat. § 102.155 Certificate of election.

The supervisor shdl give to any person the election of
whom is certified by the county canvassing board a
certificate of the person's election. The Department of
State shall give to any person the election of whom is
certified by the state canvassing board acertificate of the
person's election. The certificate of election which is
issued to any person shall be primafacie evidence of the
election of such person.

Fla. Stat. § 102.166(1)-(7) Protest of election returns

(1) Any candidate for nomination or election, or any
elector qualified to vote in the election related to
such candidacy, shall have theright to protest the
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returnsof the el ection asbeing erroneous by filing
with the appropriate canvassing board a swom,
written protest.

Such protest shall be filed with the canvassing
board prior to the time the canvassing board
certifies the results for the office being protested
or within 5 days after midnight of the date the
election is held, whichever occurs later.

Before canvassing the returns of the election, the
canvassing board shall:

(@)

(b)

(©)

(@)

When paper ballots are used, examine the
tabulation of the paper ballots cast.

When voting machines are used, examine
the counters on the machines of
nonprinter machines or the printer-pac on
printer machines. If thereisadiscrepancy
between the returns and the counters of
the machines or the printer-pac, the coun-
ters of such machines or the printer-pac
shall be presumed correct.

When electronic or electromechanical
equipment is used, the canvassing board
shall examine precinct recordsand elec-
tion returns. If there is a clerical error,
such error shall be corrected by the
county canvassing board. If there is a
discrepancy which could affect the out-
comeof an election, the canvassing board
may recount the ball ots on the automatic
tabulating equipment.

Any candidate whose hame appeared on
the ballot, any political committee that
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supports or opposes an issue which ap-
peared on the ballot, orany political party
whose candidates' names appeared on the
ballot may file awritten request with the
county canvassing board for a manual
recount. The written request shall contain
a statement of the reason the manual
recount is being requested.

(b) Such request must be filed with the can-
vassing board prior to the time the can-
vassing board certifiesthe results for the
office being protested or within 72 hours
after midnight of the datethe election was
held, whichever occurs later.

(© The county canvassing board may autho-
rizeamanual recount. If amanual recount
is authorized, the county canvassing
board shall make a reasonable effort to
notify each candidate whose raceisbeing
recounted of the time and place of such
recount.

(d) The manual recount must include at least
three precincts and at least 1 percent of
the total votes cast for such candidate or
issue. Intheevent therearelessthan three
precincts involved in the election, all
precincts shall be counted. The person
who requested the recount shall choose
three precincts to be recounted, and, if
other precincts are recounted, the county
canvassing board shall select the addi-
tional precincts.

(5) If the manual recount indicates an error in the
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vote tabulationwhich could affect the outcome of
the election, the county canvassing board shall:

(a)

(b)

(c)

Correct the error and recount the remain-
ing precincts with the vote tabulation
system;

Request the Department of Stateto verify
the tabulation software; or

Manually recount all ballots.

Any manual recount shall be open to the public.

Procedures for a manual recount are as follows:

(a

(b)

The county canvassing board shall ap-
point as many counting teams of at least
two electors as is necessary to manually
recount the ballots. A counting team must
have, when possible, members of at least
two politicd parties A candidate in-
volved in the race shall not be a member
of the counting team.

If a counting team is unable to determine
a voter's intent in casting a ballot, the
ballot shall be presented to the county
canvassing board for it to determine the
voter's intent.

Fla. Stat. § 102.168 Contest of election.

(1)

Except asprovidedins. 102.171, the certification
of election or nomination of any person to office,
or of the result on any question submitted by
referendum, may be contested in the circuit court
by any unsuccessful candidate for such office or
nomination thereto or by any elector qualified to
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vote in the election related to such candidacy, or
by any taxpayer, repectively.

Such contestant shall file a complaint, together
with the fees prescribed in chapter 28, with the
clerk of the circuit court within 10 days after
midnight of the date the lag county canvassing
board empowered to canvass the returnscertifies
the results of the election being contested or
within 5 days after midnight of the date the last
county canvassing board empowered to canvass
the returns certifies the results of that particular
election following a protest pursuant to s.
102.166(1), whichever occurs later.

The complaint shall set forth the grounds on
which the contestant intendsto establish hisor her
right to such office or set aside the result of the
election on a submitted referendum. The grounds
for contesting an election under this section are:

(@ Misconduct, fraud, or corruption on the
part of any election official or any mem-
ber of the canvassing board sufficient to
change or place in doubt the result of the
election.

(b) Ineligibility of the successful candidate
for the nomination or office in dispute.

(c) Receipt of a number of illegal votes or
rejection of a number of legal votes suffi-
cient to change or place in doubt the
result of the election.

(d) Proof that any elector, election official, or
canvassing board member was given or
offered abribe or reward in money, prop-
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erty, or any other thing of value for the
purpose of procuring the successful candi-
date's nominationor election or determin-
ing the result on any question submitted
by referendum.

(e Any other cause or allegation which, if
sustained, would show that a personother
than the successful candidate was the
person duly nominated or elected to the
office in question or that the outcome of
the election on a question submitted by
referendum was contrary to the result
declared by the canvassing board or el ec-
tion board.

The canvassing board or election board shall be
the proper party defendant, and the successful
candidate shall be an indigpensable party to any
action brought to contest the election or nomina-
tion of a candidate.

A statement of the grounds of contes may not be
rejected, nor the proceedings dismissed, by the
court for any want of form if the grounds of
contest provided in thestatement are sufficient to
clearly inform the defendant of the particular
proceeding or cause for which the nomination or
election is conteged.

A copy of the complaint shall be served upon the
defendant and any other person named therein in
the same manner asin other civil cases under the
laws of this state. Within 10 days after the com-
plaint has been served, the defendant must filean
answer admitting or denying the allegations on
which the contestant relies or stating that the
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defendant has no knowledge or information
concerningtheallegations, which shall bedeemed
a denial of the allegations, and must date any
other defenses, inlaw or fact, on which the defen-
dant relies. If an answer is not filed within the
timeprescribed, the defendant may not be granted
ahearing in court to assert any claim or objection
that is required by this subsection to be stated in
an answer.

Any candidate, qualified elector, or taxpayer
presenting such a contest to a circuit judge is
entitled to an immediate hearing. However, the
court in its discretion may limit the time to be
consumed in taking testimony, with a view
therein to the circumstances of the matter and to
the proximity of any succeeding primary or other
election.

Thecircuit judgetowhom the contest is presented
may fashion such orders as he or she deesms
necessary to ensure that each allegation in the
complaint isinvestigated, examined, or checked,
to prevent or correct any alleged wrong, and to
provideany relief appropriate under such circum-
stances.

Fla. Stat. § 103.011 Electors of President and Vice Presi-

dent.

Electors of President and Vice President, known as
presidential electors, shall be elected on the first Tuesday
after the first Monday in November of each year the
number of which is a multiple of 4. Votes cast for the
actual candidatesfor President and Vice Presdent shall be
counted asvotes cast for thepresidential el ectors support-
ing such candidates. The Department of State shall certify
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as elected the presidential electors of the candidates for
President and Vice President who receive the highes
number of votes.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL
CIRCUIT, IN AND FOR LEON COUNTY, FLORIDA

CIVIL DIVISION

ALBERT GORE, Jr. Nominee of the
Democratic Party of theUnited States for
President of the United States, and
JOSEPH I. LIEBERMAN, Nominee of
the Democratic Party of the United States
for Vice President of the United States,

Plaintiffs,

CASE. NO.: 00-2808

KATHERINE HARRIS, asSECRETARY OF

STATE, STATE OF FLORIDA, and SECRETARY

OF AGRICULTURE BOB CRAWFORD, SECRETARY
OF STATE KATHERINE HARRISAND L.CLAYTON
ROBERTS, DIRECTORY, DIVISION OF
ELECTIONS, individually and asmembers of and as
THE FLORIDA ELECTIONS

CANVASSING COMMISSION,

and

THE MIAMI-DATE COUNTY CANVASSING
BOARD, LAWRENCE D. KING, MYRIAM
LEHR and DAVID C. LEAHY as

members of and asTHE MIAMI-DADE COUNTY
CANVASSING BOARD, andDAVID C. LEAHY,
individually and as Supervisor of Elections,
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and

THE NASSAU COUNTY CANVASSING BOARD,
ROBERT E. WILLIAMS, SHIRLEY N. KING,
AND DAVID HOWARD (or, in the alternative,
MARIANNE P. MARSHALL), as

members of and asthe NASSAU COUNTY
CANVASSING BOARD, and SHIRLEY N. KING,
individually and as Supervisor of Elections,

and

THE PALM BEACH COUNTY CANVASSING BOARD,
THERESA LEPORE, CHARLESE. BURTON

AND CAROL ROBERTS, as members

of and asthe PALM BEACH COUNTY

CANVASSING BOARD,

and THERESA LEPORE, individually and as Supervisor
of Elections,

and

GEORGE W. BUSH, Nominee of

the Republican Party of the United States
for President of the United Statesand
RICHARD CHENEY, Nominee of the
Republican Party of the United States for
Vice Present of the United States,

Defendants.

COMPLAINTTO CONTESTELECTION

1. Thisisan action to contest the certification that George
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W. Bush and Richard Cheney received more votesin the
Presidential election in the State of Floridathan Al Gore
and Joe Lieberman. The vote totals reported in the
Election Canvassing Commission’s certification of
November, 26, 2000 arewrong. They includeillegal votes
and do not include legal votes that were improperly
rejected. The number of such votesismore than sufficient
to place in doubt, indeed to change, the result of the
election.

The Plaintiff’s Albert Gore, X., nominee of the Demo-
cratic Party of theUnited States for President in the 2000
General Election (Al Gore) and Joseph I. Lieberman,
nominee of the Democratic Party of the United States for
Vice-President of the United States in the 2000 General
Election (JoeLieberman), contest the November 26, 2000
certification by the Elections Canvassing Commission of
the results of the Presidential election and the determina-
tion of the winning Presdential Electars in Florida. Al
Gore and Joe Lieberman further contest the Secretary of
State’ scertificationof the el ectorsfor Defendants George
W. Bush and Richard Cheney as elected.

The Election Canvassing Board certified 2,912,790 for
George W. Bush and Richard Cheney, and 2,912,352
votesfor Al Gore and Joe Lieberman, adifference of 537
votes. The difference was entirely the result of:

2

(a) rejecting the results of the complete manual
count in Palm Beach County (which resulted in approxi-
mately 215 additional net votes for Gore/Lieberman) and
theresults of amanual count of approximately 20% of the
precincts in Miami-Dade County (which realted in
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approximately 160 additional net votes for
Gore/Lieberman), and

(b) including chargesto the certified resultsof the
Nassau County Canvassing Board which, over the
Thanksgiving weekend, changed its previously certified
results— not based on amanual count, but by adding votes
inviolation of Floridalaw from earlier tabulation that had
previously been rejected by that Board asillegal (which
resultedinatotal of approximately 50 additional netvotes
for Bush/Cheney),

(c) not counting approximately 4,000 ballots in
Palm Beach County that were marked by the voter with
an indentation but which were not (in most cases at |east)
punctured that the Palm Beach Canvassing Board re-
viewed but did not count as a vote for any preddential
candidate and which have been contested. If discernable
indentations on such ballots were counted at votes, Al
Gore and Joe Lieberman would received more than 800
net additional votes.

(d) not counting approximately 9,000 ballots in
Miami-Dade County that have not been recorded asavote
for any presidential candidate and which were never
counted manually because the Miami-Dade County
Canvassing Board prematurely ceased its manual count
with only approximately 20% of the precincts counted. If
these approximately 9,000 uncounted ballotsresultsinthe
same proportional increase in net votes as the ballotsthat
were counted by the Board before it stopped counting,
these ballots would result in approximately 600 net
additional votesfor Gore/Lieberman.

Common Allegations

4. This is an action to contest an election under Section
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102.168, Florida Statues (2000).

Section 102.1685, Florida Statues (2000) establishesL eon
County as the proper venue for this actions.

Section 102.168(8), Florida Statues (2000) empowersthe
judge in a contest action to:

fashion such orders as he or she deems necessary to
ensure that each allegation in the complaint is investi-
gated, examined, or checked to prevent or correct any
allegedwrong, and to provideany relief appropriate under
such circumstances.

3

Plaintiff Al Gore was the nominee of the Democratic
Party for President of the United States and Plaintiff Joe
Lieberman was the nominee of the Democratic Party for
Vice President of the United States in the year 2000
general election in the State of Florida. They appeared on
the ballot in every county in Florida.

GeorgeW. Bush wasthe nomineeof the Republican Party
for President of the United States and Richard Cheney
was the nominee of the Republican Party for Vice Presi-
dent of the United Statesin the year 2000 general election
in the State of Florida. They appeared on the ballot in
every county in Florida.

Section 102.111, Florida Statues (2000) creates the
Elections Canvassing Commission and charges it with
certifying the returns of elections and determining who
has been elected for each office. Katherine Harris serves
on the Commission by virtue of her position as Secretary
of State.L . Clayton Roberts serves onthe Commission by
virtue of his position as Director of the Division of
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Elections. Bob Crawford serves onthe Commission as a
substitute for Governor Jeb Bush, who has declined to
serve because his brother is on the candidates.

On November 7, 2000, the State of Florida conducted a
general election for the President of the United States. On
November 8, 2000, the Division of Electionsfor the State
of Florida reported that George W. Bush and Richard
Cheney, the candidatesforthe Republican Party, received
2,909,135 votes andthat Al Gore and Joe Lieberman, the
candidatesfor the Democratic Party, received 2, 907,351
votes.

The difference of 1, 784 votes between the Republican
and Democratic candidates triggered the automatic
recount provisions of Section 102.121(4), Florida Statues
(2000), (requiring arecount by county canvassing boards
if there is a difference of less than .5%). The recount by
all county canvassing boards narrowed the difference
between Gore/Lieberman and Bush/Cheney to 300 votes.

Section 102.151 Florida Statues (2000) requires county
canvassing boards to issue certificates reporting the total
number of votes cast for each person elected and transmit
it to the Department of State.

Section 102.112, Florida Statues (2000) requires all
county canvassing boardsto file vote countreturnsfor the
election of afederal office with the Department of State.

The Florida Supreme Court directed that all amended
certifications resulting from the manual counts in this
election be filed with the Elections Canvassing Commis-
sion by 5:00 p.m., on Sunday, November 26, 2000, and
that the Elections Canvassing Commission and the
Secretary of State must accept those amended certifica-
tions. The Court further ordered that the certificates made
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and signed by the Elections Canvassing Commisson
pursuant to Section 102.121 certify the amended returns,
including the results of recounts and hand counts. Palm
Beach County Canvassing Board v. Harris, Consolidated
Case Number SC00-2346, SlipOp (Fla. Sup.Ct., Nov. 21,
2000).

4

The Florida Supreme Court ordered that all amended
certificationsbefiled by 5:00 p.m., November 26, 2000in
order to permit election contests pursuant to Section
102.168 to be filed and resolved by the December 12,
2000 deadline for the resolution of contests regardingthe
selection of electors.

On November 26, 2000 the Secretary of States certified
theresults of the November 7, 2000 Presidential Election.

On November 26, 2000 the Elections Canvassing Board
declared George W. Bush and Richard Cheney as the
winners of Florida's electoral votes.

Count | (Miami-Dade County Canvassng Board)

Plaintiff’ sre-all ege paragraphs one through 17.

Defendants, Lawrence D. King, Myriam Lehr and David
C. Leahy, are and were at all relevant times members of
the Miami-Dade County Canvassing Board.

Defendant, David C. Leahy, is and was at all relevant
times Supervisor of Elections for Miami-Dade County.

TheMiami-Dade County Democratic ExecutiveCommit-
tee exercised its right under Section 102.166(4), Florida
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Statues (2000) to request that ballots be manually
counted.

The Miami-Dade County Canvassing Board conducted
the sample manual count required by Section 102.166,
Florida Statues (2000). The Board determined that the
sample manual count revealed an error in thevotetabula-
tion that could affect the outcome of the election. The
Board thereafter determined, pursuant to Section
102.166(5), Florida Statues (2000) to manually count all
ballots.

On November 14, 2000, the Miami-Dade County Can-
vassing Board wrote the Division of Elections asking that
votes resulting from manual counts be included in its
certified results On November 15, 2000, the Secretary of
State advised that she refused to accept the votes.

The Florida Supreme Court issued three ordersin Consol-
idated Case Numbers SC00-2346, SC00-2348 and SCO0-
2349 determining that the Secretary of State must accept
the results of local canvassing board manual counts
certified by the boards.

On the morning of November 22, 2000, the Miami-Dade
Canvassing Board decided, in light of the deadline set by
the Supreme Court, to manually count approximately
10.750 ballotswith respect to which the machines did not
record a vote for President. These ballots are known at
“uncounted ballots’. As of that time, in two full days of

5

work 96,5000 ballots from 139 precincts, approximately
20% of the 635 Miami-Dade precincts had already been
counted. Theseresultsconfirmed overwhelmingly that the



26.

27.

28.

29.

216a

machines which had read the punch cards had failed to
count thousands of citizens' votes for presidential candi-
dates.

In addition, hundreds of ballots contained a punch at the
number immediately below that of the Gore/Lieberman
punch holein alocation that could only evincethevoter’s
intent to cast aballot for the Gore/Lieberman candidacy.

The sample manual count conducted by the Miami-Dade
Board identified six met additional votes for
Gore/Lieberman. Those votes appear to beincludedinthe
total s certified by the Elections Canvassing Commission.
Failuretoincludethemwould berejection of lawful votes
sufficient to change or place in doubt the outcome of the
election.

Beginning November 22, 20000, Republican and other
supporters of George Bush launched a campaign of
personal attacks upon Canvassing Board members and
election personnel. The November 24, 2000 New Y ork
Times reported:

“Upstairsin the Clark Center (where votes were
being counted), several people were trampled,
punched, or kicked when protestors tried to rush
the doors outsde the office of the Miami-Dade
supervisor of elections [dc]. Sheriff's deputies
restored order. When the ruckus was over, the
protestors had what they had wanted: a unani-
mous vote by the board to call off the hand
counting.”

Some news reports described the protestsasa“ near riot”.
The New York Times also reported on November 24,
2000, “One nonpartisan member of the board, David
Leahy, the supervisor of elections, said that after the vote
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that the protests were one factor that he had weighed in
his decision.”

Following a lunch break on November 23, and without
notice of the intention to consider the issue, the Miami-
Dade Canvassing Board announced it would cease all
manual counts. The reason asserted for the decision was
that it was not possibleto complete afull manual count of
all ballots by the 5:00 p.m., Sunday, November 26, 2000
deadline for amending certifications. The Canvassing
Board also voted to discard the hundreds of additional
votes that had already been duly counted up to that
moment.

Section 102.166(5)(c), Florida Statutes (2000) required
the Miami-Dade Canvassing Board to count all ballotsin
the county, given the results of the counting of the sample
precincts. Miami-Dade County Democratic Party v.
Miami-Dade Canvassing Board, Slip Op. At 3, Case No.
3D00-3318 (Fla3“ DCA, Nov. 22, 2000) at 3. The court
help that the Board had a“ mandatory obligation” to count
manually. /d. The Board had no authority to stop the
counting until it was completed. Stopping meant that
thousands of votes cast for Presidential candidates were
not counted.

6

The Miami-Dade results alone show that Al Gore and Joe
Liebermanreceived anumber of voteswhich,when added
to the statewide totals previously reported, would be
sufficient to change or place in doubt the result of the
election.

Therefusal of the Miami-Dade County Canvassing Board
tomanually count the uncounted ballots, andthe certifica-
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tion of the Elections Canvassing Commission of results
that did not include such uncounted ballots, resultsin the
unlawful rejection of legd votes sufficient to change or
place in doubt the result of the state-wide election for
President.

The refusal of the Miami-Dade Canvassing Board to
manually count theuncounted ballotsand the certification
of the Elections Canvasing Commission of results that
did not include such uncounted ballots amounts to mis-
conduct sufficient tochange or place in doubt the result of
the election.

If the uncounted ballots of Miami-Dade County are
counted, it will show that a person other than the candi-
date certified by the ElectionsCanvassing Commission as
the winner of Florida's Presidential election was duly
elected.

Count |l (Miami-Dade County)

Plaintiff’ sre-all ege paragraphs one through 17.

The partial manual count of ballots conducted by the
Miami-Dade County Canvassing Board identifiedapprox-
imately 160 net additional votes for Gore/Lieberman.

Failure of the Miami-Dade County Canvassng Board to
file amended returns reporting the votes referred to in the
immediately preceding paragraph, and the certification by
the ElectionsCanvassing Commissi on missing such votes,
was an unlawful rejection of legal votes sufficient to
change or place in doubt the result of the state-wide
election.

Failure of the Miami-Dade County Canvassing Board to
file amended returns reporting the votes for candidates
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counted in the manual counts, and the certification by the
Elections Canvassing Commission missng such votes, is
misconduct sufficient to change or place in doubt the
result of the election.

Count 111 (Nassau County)

Plaintiff’ sre-all ege paragraphs one through 17.

Defendants, Robert E. Williams, Shirley N. King, and
David Howard were at all relevant timesthrough Novem-
ber 24, 2000, the members of the Nassau County Canvass-
ing Board.
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Defendant, Shirley N. King, is and was at all relevant
times Supervisor of Elections for Nassau County.

On the evening of November 7, 2000, the Nassau County
Supervisor of Electionsinformed the Department of State
that unofficial returnsof the general el ection for President
and Vice President of the United Statesin Nassau County
showed Gore/Lieberman with 6,952 votes and
Bush/Cheney with 16.404 votes.

On November 8, 2000, the Nassau County Canvassing
Board conducted the machinerecountof ballots mandated
by Section 102.141(4), Florida Statues (2000). The
statutorily mandated machinerecount produced returns of
6,879 for Gore/Lieberman and 16, 280 votes for
Bush/Cheney, anet gain of 51 votesfor Gore/Lieberman.

On November 8 or 9, 2000, the Nassau County Canvass-
ing Board certified to the Department of State returns
based on the statutorily mandated machine recount, that
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is, 6,879 votesfor Gore/Lieberman, and 16,280 votes for
Bush/Cheney.

On November 24, 2000, Marianne Marshall, a Nassau
County Commissioner, served as a substitute Board
member in place of David Howard. Marianne Marshall
was a candidate with opposition in the November 7, 2000
election.

On November 24, 2000, the Nassau County Canvassing
Board met without the notice required by Section
286.011, Florida Statutes (2000). At that meeting, the
Board decided to submit anew certification to the Depart-
ment of State, reporting the unofficial election night
returns(Gore/Lieberman - 6,952votes and Bush/Cheney -
16.404 votes) rather than the returns of the statutorily
mandated machine recount (6,879 votes for
Gore/Liebermanand 16, 280 votesfor Bush/Cheney). The
Board thus changed its certificationand certified Novem-
ber 7 results that it had previously certified as incorrect.

David Howard, amember of the Board, did not attend the
November 24, 2000 meeting. Marianne Marshall did
attend it.

Section 102.141(1), Florida Statues (2000) sets forth the
rulesto befollowed to select a replacement Board mem-
ber in theevent that amember of theCanvassing Board is
unable to serve.

Subsections (1)(a), (b), (c), and (d) of Section 102.121,
Florida Statutes (2000) all provide that a person who isa
candidate who has opposition in the election being
canvassed is not eligible to be appointed as a substitute
member of the Canvassing Board canvassing that elec-
tion.

TheNassau County Canvassing Board transmitteditsnew
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certification to the Department of State on Friday, No-
vember 24, 2000. This new certification was included in
theresultscertified by the Elections Canvassing Commis-
sion.

8

The November 24 certification of the unofficial election
night resultsviolated Section 102.141(4), Florida Statutes
(2000), requiring that a machine recount be conducted
where candidate wins an election by less tha 0.5% and
further providing that if thereisadiscrepancy betweenthe
unofficial election night returns and the tabulation under-
taken in the statutorily mandated recount, “the tabulation
of the ballots cast shall be presumed correct and such
votes shall be canvassed accordingly.”

The refusal of the Nassau County Canvassing Board to
certify returnsreporting thevotesfor candidaesidentified
in the required recount, and the certification by the
Elections Canvassing Commission omitting such returns,
isthe acceptance of anumber of illegal votes sufficient to
change or place in doubt the result of the election.

The refusal of the Nassau County Canvassing Board to
certify returnsreportingthevotesfor cand datesidentified
in the required recount, and the certification by the
Elections Canvassing Commission omitting such returns,
constitutes misconduct sufficient to change or place in
doubt the result of the election.

The decision of the Nassau County Canvassing Board to
refuse to certify returns including the results of the
mandatory recount was unlawful and beyond itsauthority
because Marianne Marshall participated in the decison.
The result of this unlawful action is that a person other
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than the successful candidate has been certified as duly
elected.

The November 24, 2000 meeting of the Nassau County
Canvassing Board violated Section 286.011, Florida
Statutes (2000). Therefore, the actions taken at that
meeting, including changing the returns certified are null
and void. 286.011(1), Fla. Stat. (2000)

Count 1V (Rejection of Palm Beach Manual Count)

57.
58.

59.

60.

61.

Plaintiffs re-all ege paragraphsone through 17.

On November 7, 2000, approximately 462,644 votesin
Palm Beach County voted in an election which the first
officeto be voted for on the ballot was for electors of the
President and Vice President of the United States.

On November 12, 2000, Defendant Palm Beach County
Canvassing Board (the “Palm Beach Board’) voted to
conduct amanual count of all ballotscast in Palm Beach
County for President and Vice President in the general
election held on November 7, 2000. From November 16
to 26, 2000, the Palm Beach Board conducted thismanual
count of the presidential votes, under Section
102.166(5)(c), Florida Statutes (2000).

The manual count resulted in anet gain of approximately
215 votes for Al Gore and Joe Lieberman.

9

The Palm Beach B oard sought an extension of the 5:00
p.m., November 26, 2000 deadline for reporting the
results of its manual count, both by telephone and in
writing. The Secretary of State refused to extend this
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deadline.

62. On November 26, 2000, before 5:00 p.m., the Defendant
certifiedthe portion of the results of its manual count that
it had completed before 5:00 p.m. to Secretary of State
Harris and the Election Canvassing Commission.

63. As of 5:00 p.m., on November 26, the manual count
identified approximately 190 net additional votes for
Gore/Lieberman.

64. On November 26, 2000, Secreary Harris and the Com-
mission certified the results of the election, but arbitrarily
rejected the results of the manual count from Palm Beach
County, instead certifying theresult of the earlier machine
count in Palm Beach County.

65. The Secretary’s and Commission’s rejection of the Palm
Beach County manual count results violates their duty to
certify the true results of the election under Section
102.111, Florida Statutes, and more specifically violates
Section 102.131, Florida Statutes, which provides. “The
ElectionsCanvassing Commissionin determiningthetrue
vote shall not have authority to look beyond the county
returns.”

66. The Secretary’s and Commission’s rejection of the Palm
Beach County manual recount also violatesthe November
21 order of theFlorida Supreme Court,whichrequiresthe
Secretary and the Commi ssion to accept amended certifi-
cations reflecting manual count results that is received
before 5:00 p.m., November 26.

Count V (Palm Beach Board Failure to Complete Manual
Count

67. Plaintiff’ sre-allege paragraphs one through 17 and 58 to
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66.

Early onNovember 12, the Palm Beach Board determined
under Section 102.166(5), Florida Statutes, that a test
manual count that it had just completed indicated an error
in the vote tabulation which could affect the outcome of
the election of presidential electors. The Board deter-
mined that the proper remedy was a manual count of all
ballotsinthe county, under Section 102.166(5)(c), Florida
Statutes.

The Board then delayed conducting the manual count for
nearly four full days in part because if relied on an
advisory opinion by the Secretary of Statethat theFlorida
Supreme Court has decided unlawful. Consequently, the
Palm Beach Board did not complete its manual count
before the 5:00 p.m., November 26 deadline established
by the Florida Supreme Court.

Of the 637 precincts (and groups of absentee ballots) in
Palm Beach County, the Palm Beach Board certified to
the Secretary of State the result of only 586 before the
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5:00 p.m., November 26 deadline. Consequently, the
Board failed to certify to the Secretary of State numerous
votes cast for presidential electors, because it was unable
to complete its manual count before the 5:00 p.m. dead-
line.

At approximately 7:30 p.m., November 24, 2000, the
Palm Beach Board completed its manual count. The
complete manual count identified approximately 215 net
additional votes for Gore/Liebeman. The Elections
Canvassing Commission had not included these votesin
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the certified totals.

The Palm Beach Board'’ s failure to complete its manual
count before 5:00 p.m. on November 26 violated Section
102.166(5)(c), which required the Board to “[m]anually
recount all ballots” (emphasis supplied), once the board
has made a finding that this was the appropriae remedy
under the statute.

Failure to include the votesidentified in the manul count
of the Palm Beach Board in the certified results is the
rejection of a number of legal votes sufficient to change
or place in doubt the result of theelection.

Failuretoincludethe votesidentifiedin the manual count
of the Palm Beach Board in the certified resultsis miscon-
duct sufficient tochange or placein doubt the result of the
election.

Count VI (Palm Beach County I ntent Standard)

Plaintiff’ sre-allege paragraphs one through 17, 58 to 66,
and 68 to 74.

Voters in Palm Beach County voted usng Votomatic-
style punch cards. Votersusing this sysem vote first by
inserting a punch card with perforated rectanglesinto a
plastic marking unit that contains ballot pages. The voter
then inserts a metal stylus into a hole in a template that
corresponds to the chosen candidate. When the stylusis
fully inserted into the hole, it should — but does not always
— perforate asmall square on the punch card ballot known
at a“chad”, creating a hole in the punch card ballot.

In some instances, however, the stylus only partially
perforatesthe punch card or creaesin indentation with no
perforation at all.
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The Votomatic-style marking units used in Pdm Beach
County inthiselection dramatical ly increased the number
of partially perforated and indented chad's in the first
column of many punch cards, the column that was used
for the presidential votes. This problem reaulted from
equipment difficulties that included and unusually hard
plastic backing underlying the punch card, theaccumula-
tion of discarded chad’son this surface, and punch card
perforationand misalignment problems. These equi pment
difficultiesinterfered with the proper removal of chad’s
when voters inserted the stylus into their punch card
ballots.

11

The electronic tabulating equipment that counts punch
card ballots operates by shining light through the punched
holes in the punch card. If a voter does not completely
dislodge a chad, the tabulating equipment often does not
count avotethat avoter intended to cast. An “undervote”
results when the tabulating equipment does not count a
voter’s choice, thus effectively disfranchising that voter.

Voting equipment failures that prevented voters who
intended to vote for a preddential candidate from com-
pletely punching the firg column of their ballots caused
a substantial proportion of the undervaote’s rejected and
not counted by the automatic tabul ation machinesin Palm
Beach County.

The Palm Beach Board failed to count numerous votes
cast for presidential candidates, becauseit appliedaseries
of incorrect legal standards. The Palm Beach Board's
uncompleted manual count resulted in a total of 8,222
uncounted votes. For example, the Palm Beach Board
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failed to count numerous votes cast by voters whose
ballots contained an incompletely punched or indented
chad in the first column. These ballots have been segre-
gated and preserved for judicid review.

On November 22, 2000, Judge Jorge LaBarga of Palm
Beach County Circuit Court entered an Order making
clear that the Palm Beach County Canvassing Board
could not apply rigid rules that would result in therejec-
tion of validly marked ballots. Judge LaBarga’ s Oder
stated that:

[A]s previously articulated in this Court’s order of
November 15, 2000, [the canvassing board] cannot have
a policy in place of per se exclusion of any ballot; each
ballot must be considered in light of the totality of the
circumstances. Where the intention of the voter can be
fairly and satisfactorily ascertained, that intention should
be given effect.

Judge LaBargarelied in part upon Delahunt v. Johnston,
671 N.E.2d 1241(Mass. 1996), which held that a “dis-
cernible indentation made on or near a chad should be
recorded as a vote for the person to whom the chad is
assigned.

In reviewing the ballats cast in Palm Beach County, the
Canvassing Board did not follow the correct legal stan-
dard, endorsed by Judge L aBarga, to determinethevoter’s
intent. For example, on informationand belief, the Board
used a standard that failed to count ballots with indenta-
tions or dimples for a presidential candidate unless the
ballot also revealed similar indentations, falling short of
complete perforations, in other races. Applying thisrigid
rule did not honor the vaters' intentor satisfy the applica-
ble legal standard.
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Section 101.5614(5), Florida Statutes (2000) governsthe
counting of Votomatic-style punch card ballots. It pro-
videsin relevant part: “No vote shall be declared invalid
or void if there is a clear indication of the intent of the
voter as determined by the

12

canvassing board.” Section 101.5614(6), Florida Statutes
(2000) provides: “...if it is impossible to determine the
elector’ s choice, the elector’ s bdlot shall not be counted
for that office...” (emphasis supplied).

Section 102.166(7)(b), Florida Statutes requires that the
Palm Beach Board review ballots in a manual count to
determine the voter's intent. Section 102.166(7)(b)
provides: “If a counting team is unable to determine a
voter's intent in casting a ballot, the ballot shall be
presented to the county canvassng board for it to deter-
mine the voter’s intent.”

The Board's failure to use the correct legal gandard for
determining voter intent in conducting its manual count
has resulted in the rejection of a number of legal votes
sufficient to change or place in doubt the result of the
election.

The Board's failureto use the correct legal standard for
determining voter intent in conducting itsmanual count is
misconduct of election officials and members of the
canvassing board sufficient to change or place in doubt
the results of the election.

Prayer for Relief
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WHEREFORE, Plaintiffs pray that the court:

Asto Count | (Miami-Dade County Canvassing Board)

A.

Order that the Miami-Dade County Can-
vassing Board and Supervisor of Elec-
tions immediately transmit the approxi-
mately 10,750 uncounted ballots cast in
the year 2000 Presidential election to the
Clerk of this Court for safe keeping.

Cause the uncounted ballots cast in
Miami-Dade County for President and
Vice President of the United States to be
manually counted by or under the direc-
tion of this Court, counting each ballot
cast unless it isimpossible to determine
the intent of the voter, in order to deter-
mine the true and accurate returns of the
general election for President and Vice
President from Miami-Dade County.

Order that the El ections Canvassing Com-
missionincludein the certified resultsfor
Presidential electors all votes counted in
the Miami-Dade County election includ-
ing the results of this court’s count.

Asto Count |l (Miami-Dade County)

A.

Order that the ElectionsCanvassing Com-
mission include inthe certified results of
the election of Presidential Electors the
results of all hand counts conducted by
the Miami-Dade County Canvassing
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Board.
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Asto Count Il (Nassau County Canvassing Board)

A.

Order that the ElectionsCanvassing Com-
mission include in its certification of
results of the election of Presidential
Electors 6,879 votes for Gore/Lieberman
and 16.280 votes for Bush/Cheney.

Asto Count IV, V, and VI (Palm Beach County)

A.

Order that the Palm Beach County Can-
vassing Board and Supervisor of Elec-
tions immediately transmit the approxi-
mately 892 disputed ballots cast in the
year 2000 Presidential election, which
ballots were segregated at the request of
agents for the Democratic Party during
therecount of suchballots, to the Clerk of
this Court for safekeeping.

Cause the approximately 892 disputed
ballots cast in Palm Beach County for
President and Vice President of the
United States to be manually counted by
or under the direction of this Court,
counting each ballotsunlessit isimpossi-
ble to determine the intent of the voter, in
order to determine the true and accurate
returns of this general election for Presi-
dent and Vice President from Palm Beach
County.
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Order that the Elections Canvassing Com-
missionincludein thecertified resutsfor
President electors the realts of the
court’s manual count for Palm Beach
County.

Asto Count VIII ( Include All Manual Counts)

A.

Order the Elections Canvassing Commis-
sion to amend its November 26, 2000
certification of the results of the election
of Presidential electors to include the
results of all ballots counted in Broward,
Miami-Dade, and Palm Beach Counties,
by machine or hand, through 7:30 p.m.,
November 26, 2000 to theextent that they
were nhot included.

Universal Relief

Order that the El ections Canvassing Com-
mission amend its November 26, 2000
certification of the votes received by the
electorsof Al Goreand Joseph Lieberman
and George W. Bush and Richard Cheney
to report the true and accurate results of
theel ection asdeterminedin thisproceed-
ing.

Order that the Secretary of the State Kath-
erine Harrisand the Division of Elections
are enjoined from declaring the winning
presidential electors pursuant to Section
103.001, Florida Statutes until this pro-
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ceeding is completed and all relief or-
dered had been provided.

14

Order an immediate hearing pursuant to
Section 102.168(7) to address the matters
raised in this Complaint.

Advance this cause upon the court’s
docket.

Schedule a status conference to establish
expedited deadlines and procedures for
this proceeding.

Order counsel for all parties to make the
utmost effort to promptly serve each other
with all pleadings and documents, to
exchange e-mail addresses, and to serve
each other with all pleadings, tothe extent
possible, by e-mail in addition to the other
means of service.

Order that the El ections Canvassing Com-
mission certify that the true and accurate
results of the 2000 Presidential Election
in Floridais that the Electors of Al Gore
and Joe Lieberman received the majority
of the votes cast in the election.

Order that the ElectionsCanvassingCom-
mission, Secretary of State, and the Divi-
sion of Elections certify as elected the
presidential electors of Al Gore and Joe
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Lieberman.

. And grant such other relief as the court
deemsright and just.

15
Respectfully submitted this 27" day of November, 2000

COUNSEL FOR ALBERT GORE, JR. AND JOSEPH I.
LIEBERMAN

John D.C. Newton, 11 W. Dexter Douglass
Florida Bar No. 0244538 Florida Bar No. 0020263
Berger, Davis, and Singerman Douglass Law Firm

215 South Monroe Street, Suite 705 211 East Call Street

Tallahassee, Florida 32301 Tallahassee, Florida
32302

Telephone: 850/561-3010 Telephone: 850/224-6191

Facsimile: 850/561-3013 Facsimile: 850/224-3644

[other counsel omitted]



